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Changes in the Massachusetts Supreme Court 


HIEF JUSTICE Arthur Prentice 
Rugg of the Supreme Judicial 
Court of Massachusetts took the oath 
of office Sept. 20. The appointment 
came as a surprise, but the promotion 
of the youngest Associate Justice has 
been well received both by the bar and 
by the general public. The retiring 
Chief Justice, Marcus Perrin Knowlton, 
commended his successor in the follow- 
ing words: — 


“Since his appointment as an Associate Jus- 
tice of the Supreme bench, five years ago, Judge 
Rugg has done excellent work with constantly 
increasing power and understanding. His opin- 
ions have had a clear and attractive style with 
good reasoning. 

“His cases have been investigated thoroughly 
and carefully, so far as authorities are concerned. 
His judicial work has commended itself to all 
whom it has concerned. 

“He has an attractive personality, with suffi- 
cient dignity and withal a kindliness and sym- 
pathy which commend him. He is a delightful 
and elegant gentleman, and his qualifications 
combine to make him popular with the bar in a 
high degree. 

“He will make an excellent Chief Justice. In 
ten years from now he will be generally recog- 
nized as an unusually strong judge. He is that 
now because of his exhaustive methods in pre- 
paring decisions and opinions. It is a good 
appointment.” 


Chief Justice Rugg is a splendid ex- 
ample of a man who started life without 
any notable advantages and earned by 
hard work the honors which have come 


to him. He was born in Sterling, Mass., 
Aug. 20, 1862, and was educated at Am- 
herst College and Boston University Law 
School. He began practice with former 
Congressman John R. Thayer at Wor- 
cester, under the firm name of Thayer 
& Rugg. He was president of the Wor- 
cester Common Council in 1895, assis- 
tant district attorney 1893-97, and city 
solicitor of Worcester 1897-1906. In 
connection with his duties as city solic- 
itor he became recognized as an author- 
ity on water rights and grade crossing 
litigation. Especial attention was at- 
tracted to his ability when he tested the 
constitutionality of the street railway 
law of 1898 before the Supreme Court 
of the United States. Since going on the 
Supreme bench in 1906, he has written 
some notable opinions. His amiable 
manner in court and his personal charm 
have won him a host of friends among 
the members of the bench and bar. 

The Springfield Republican says of 
the new Chief Justice:— 

“He is and always has been a man of the 
people, of plain habits and sympathies, but 
ever a student, devoted first of all to that 
jealous mistress, the law. His professional 
standing when he went on the bench was con- 
ceded, he has made a fine record there, and 
his elevation to the distinguished company of 
the chief justices of the Massachusetts supreme 
court —since 1830 these men have been Lemuel 
Shaw, George Tyler Bigelow, Reuben Atwater 
Chapman, Horace Gray, Marcus Morton, Wal- 
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bridge A. Field, Oliver Wendell Holmes and 
M. P. Knowlton—will be recognized by the 
bar of the state as fit. He possesses the judi- 
cial temperament and an excellent knowedge 
of the law.” 


It has been remarked that an eminent 
member of the Suffolk bar, shortly after 
Mr. Rugg’s appointment to the Supreme 
Court, prophesied that he would one day 
be made Chief Justice. He discerned in 
the new judge the capacity and disposi- 
tion to take pains, to be thorough, to 
work hard, and toelaborate his work to a 
high measure of perfection. 

The retirement of Chief Justice Knowl- 
ton, on account of failing eyesight, has 
been deeply regretted. His work on the 
Supreme bench, marked by untiring in- 
dustry, a quick and accurate mental 
grasp, and an unusual faculty for lucid 
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expression, have stamped him as one of 
the Court's great Chief Justices. A man 
of robust constitution, he is forced to 
give up his judicial duties at the age 
of seventy-two by an affliction brought 
about by the very intensity of the labors 
which his good general health has en- 
abled him to perform. 

The vacancy due to Chief Justice 
Rugg’s promotion has been filled by the 
elevation of Justice Charles Ambrose 
De Courcy from the Superior to the Su- 
preme bench. A successful advocate 
before he was made a Superior Court 
judge nine years ago, of fine mental pow- 
ers and eminently judicial qualities, and 
possessing literary and oratorical gifts 
as well, he is considered as worthy as any 
one who could have been chosen from 
the Superior bench for this honor. 





The Progress of the Law in the United States’ 


By Freperick N. Jupson, or THE St. Louis Bar 


E LIVE ina progressive age and 

in a progressive country, and the 
law in such an age and such a country 
should certainly be a progressive science. 
When we consider the science of juris- 
prudence apart from the practical admin- 
istration of the law, we can not hesitate 
in saying that it isa progressive, develop- 
ing science, adapting itself to the ever- 
changing and developing features of our 
industrial civilization. We are told by 
Sir Henry Maine that even in the pro- 
gressive races of mankind, social ne- 
cessities and social opinion are always 
more or less in advance of law, and that 
legislation is the final agency by which 
law is brought into harmony with so- 





1Annual address before the Colorado Bar Asso- 
ciation, delivered June 30, 1911. 


ciety. At no time and in no country has 
legislation been so active, at least in 
attempting to adjust the positive law 
to the social needs, as it is in our own 
time and country, and we may add that 
at no time has public opinion, the mighty 
force by which the world is governed, 
been as effective as it is now in investi- 
gating social needs and in searching for 
adequate remedies. 

But apart from this legislative activ- 
ity of our time, we have impressive 
illustrations of the developing power of 
our jurisprudence to meet the new and 
complex conditions of a progressive civil- 
ization. In our own country, under 
what Mr. Bryce terms our rigid written 
Constitution, the power to regulate com- 
merce granted to the federal Govern- 
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ment in the time of the stage coach and 
sailing vessel has been applied to the 
successive development and application 
of steam and electricity. The necessities 
of a commercial age led to the introduc- 
tion of the Law Merchant through Lord 
Mansfield into the common law. The 
fundamental principles of the law of 
contract have been applied tothe modern 
intercourse through the telegraph and 
telephone. The common law of the 
innkeeper is applied to our great modern 
caravansaries; the law of the road to the 
motorcycle and the automobile, and the 
law of trespass to the modern air ships. 

When we turn from this progressive 
development of the law through legis- 
lative activity, and the judicial construc- 
tion and application of the rules of the 
common law and the words of our rigid 
constitutions, and turn to the actual 
administration of the law, we hear on 
every side complaints that the progress 
of the law is not commensurate with 
that of human society. At no time in 
the history of the world have such means 
of thorough and systematic education 
been afforded to lawyers as in our time, 
and yet we hear on every side the com- 
plaint that the actual administration of 
the law, both as to public and private 
rights, is unsatisfactory. Not only has 
this been voiced by popular journals, 
but by the conspicuous leaders of our 
profession, in our legal journals and in 
our American and state bar associations 

It is a very grave situation, when the 
administration of the law of the country 
and the efficiency of our judicial system 


, are distinctly arraigned by our foremost 


citizen, the President of the United 
States, who said in an address shortly 
before his election as President: 


“If we are asked in what respect we have 
fallen farthest short of our ideal conditions in 
our whole government, I think we would be 
justified in answering, in spite of the glaring 


The Progress of the Law 


561 


defects of our municipal government, that it is 
our failure to secure expedition and thorough- 
ness in the enforcement of public and private 
rights in our courts.” 


This sentiment has been repeated by 
him in public addresses and in official 
messages to Congress since his election. 
Thus in his first annual message to Con- 
gress, the President said: ‘“‘In my judg- 
ment, a change in the judicial procedure 
with the view of reducing its expense to 
private litigants in civil cases and facili- 
tating the dispatch of business to final 
decisions in both civil and criminal 
cases constitutes the greatest need in 
our American institutions.” 

No one in the United States was bet- 
ter qualified to speak on this subject, as 
President Taft had rendered many years 
service on the federal bench, and as Gov- 
ernor of the Philippines had observed the 
practical working of different systems 
of jurisprudence. These words, chal- 
lenging the efficiency of our judicial 
system in the practical administration 
of justice, have made a profound impres- 
sion upon public as well as professional 
opinion and deserve our most thoughtful 
attention. 

It is obvious that the delay of justice 
is in effect a denial of justice. This was 
true in the time of Magna Carta, which 
contained a solemn promise of the King, 
for himself and his heirs, that he and 
they would not sell or deny or defer 
right or justice to any men. Shakspere 
makes Hamlet enumerate the law’s de- 
lays among the unsupportable ills of 
life. Yet we are told that in our own 
time, under our boasted free American 
institutions, the delay of justice, in civil 
as well as criminal causes, is greater than 
in any other civilized country of the 
world. 

The subject of delay and uncertainty 
in the administration of justice was ex- 
haustively considered by the American 
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Bar Association some twenty-five years 
since, and the most searching investiga- 
tion was made by a committee composed 
of such men as David Dudley Field, Judge 
John F. Dillon, Col. James O. Broad- 
head and others. It was found that the 
average length of a civil lawsuit varied 
in the different states from a year and 
a half to six years. The committee re- 
ported that if it were possible to put 
into ten words the chief causes for pres- 
ent delay and uncertainty in our judicial 
administration, they would say: ‘‘Com- 
plex procedure, inadequate judiciary, 
procrastination, retrials, unreasonable 
appeals, uncertain law.” 

The subject has been frequently dis- 
cussed in the American Bar Association 
since that time. A special committee 
was again appointed in 1907, charged 
with the duty of considering evils in 
judicial administration and remedial 
procedure, and suggesting remedies and 
formulating proposed laws. This com- 
mittee confined its recommendations to 
the federal procedure, and recommended 
that the finding of a jury upon issues of 
fact should only be set aside when it was 
clear to the appellate court that some 
error had intervened which caused a 
miscarriage of justice. 

The general subject of delay and un- 
certainty in the administration of jus- 
tice has been discussed in numerous bar 
associations and in the organs of public 
opinion throughout the country. Pub- 
lic as well as professional opinion has 
also been directed to the very great con- 
trast presented between the administra- 
tion of justice in the English courts and 
those of this country, and the vastly 
greater expedition in the procedure of 
the courts in the former than in the 
latter. This contrast is the more notice- 
able in that we have inherited the com- 
mon law and the jury system for the trial 
of issues of fact from England, and we 
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really preceded England in simplifying 
our rules of evidence and in the adoption 
of codes of procedure. But the legisla. 
tive reorganization of the English courts 
under the Judiciary Act of 1873 was care. 
fully prepared and matured by the best 
legal minds of the country before enact- 
ment into law. Under this act, not only 
were the ancient forms of action abol- 
ished, but also the ancient courts, and 
provision is made, as far as it can be 
made by legislative act, for the fusion 
of law and equity. While the right of 
trial by jury is preserved in all matters 
appropriate for jury trials, it also is 
provided that wherever there is a conflict 
between the rules of law and the princi- 
ples of equity, the latter shall prevail. 
Any division of the court may grant an 
injunction, when it shall appear that it is 
just and convenient that such order shall 
be made, and may award damages for 
and in substitution for such injunction. 
It is provided by statute that the holder 
of a promissory note or other negotiable 
instrument may have summary judg- 
ment, unless the defendant show upon 
oath reasonable grounds of defense. In 
the criminal prosecutions, the contrast 
between the English procedure and our 
own is even more noticeable, and has been 
the subject of frequent comment. It is 
true that until recently there was no 
right of appeal in criminal causes in 
England. But even with that, as was 
forcibly illustrated in the recent Crippen 
case, the delays which seem necessarily 
incident to a criminal prosecution in 
this country, where the defendant has 
means to pay for a defense, and the 
technicalities incident to the drawing 
of indictments, with which we are s0 
familiar in this country, are unknown 
in England. 

It may be said generally, therefore, 
that the procedure in England, in both 
civil and criminal actions, is far simpler 
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than in any state in this country. Law 
and equity have become practically 
blended so far as they can be, and under 
the rules of procedure made by the courts, 
questions of practice which take up so 
much of the time of our appellate courts 
are almost unknown. It was said by a 
distinguished English judge some twenty 
years ago that it could be asserted with- 
out contradiction that it is impossible 
for an honest litigant to be defeated by 
any technicality, any slip or misdirected 
step in the litigation, for the law has 
ceased to be a scientific game which may 
be won or lost by playing some particu- 
lar move. 

We find, therefore, that in the prompt- 
ness and efficiency of their judicial sys- 
tem in the enforcement of public and 
private rights, we are in the United 
States far, far behind England and her 
colonies, and indeed, any country of the 
civilized world. Our constitutions con- 
tain the guarantee of Magna Carta, that 
justice shall be administered without 
sale, denial or delay, and yet justice 
is delayed, sometimes for years, in 
the courts of our states and in the fed- 
eral courts. In my own state, that of 
Missouri, despite the organization of 
intermediate appellate courts, our Su- 
preme Court is some three years and over 
behind its docket. More than this, not 
infrequently cases duly submitted are 
held under advisement without decision 
for months and even years. Our experi- 
ence, I am told, is not exceptional in this 
regard, but that substantially the same 
conditions exist in many of the states of 
the Union. It is true that criminal ap- 
peals are not subject to the same delay 
in hearing in the appellate courts; but 
even in such cases, the delays incident 
to reversals and retrials on account of 
technical defects in procedure are a re- 
proach to the administration of the law 
and are fast becoming a national scandal. 
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In seeking to remedy this admitted 
inefficiency or our American judicial 
system, the American Bar Association 
has recommended that the whole judi- 
cial power of the state, at least for civil 
causes, shall be vested in one great court, 
of which all the tribunals shall be 
branches of divisions, that being in 
effect the English system. The plan 
contemplated such a reorganization of 
the judicial system as to prevent not 
merely needless waste of time, but to 
prevent all duplications of records, and 
the like, thus obviating the expense to 
the litigant and cost to the public. While 
there is great merit in the suggestion, 
the difficulty lies deeper than in any 
matter relating to the formal constitu- 
tion of our courts. 

Those who have followed the course 
of English tribunals are very much im- 
pressed with the rarity of questions of 
pleading and practice, even in the trial 
courts, and their almost entire absence 
from the courts of appeal. Such ques- 
tions as are frequent in the courts of 
appeal in this country, as to whether 
exceptions were properly saved to the 
rulings of the court, whether matter 
appears in the bill of exceptions which 
should have appeared in the record 
proper, or in the record, which should 
have been matter of exception, are prac- 
tically unknown in England 

Those who have attended criminal 
trials in England are very much im- 
pressed with the contrast with such 
trials in this country. Challenges of 
jurors, we are told, are as rare as chal- 
lenges of judges are in this country. 
Furthermore, both in civil and in crim- 
inal trials, questions of evidence are 
extremely rare; while in this country, 
in a contested trial, they are almost 
incessant. 

In an address to the Minnesota Bar 
Association in 1906, Judge Amidon of 
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the United States Court of South Da- 
kota said that in the investigation by the 
American Bar Association in 1887, it 
was found that in sixty per cent of the 
cases reviewed in the appellate courts 
of this country the appeals turned upon 
questions of pleading and practice, and 
that he had made an investigation and 
had found that since that time condi- 
tions had not improved, but had grown 
worse. He made a comparison with the 
high law courts of England for the same 
period, and found that new trials were 
granted in less than three and a half 
per cent of the cases, while in this country, 
in over forty per cent of the cases. In 
England, he said, there was no such 
thing at this time as a bill of exceptions, 
and that they did not recognize the 
American rule that prejudice was pre- 
sumed from error. 
In searching for the reasons for the 
lagging steps of this country in this 
matter of judicial reform, we must recog- 
nize at the outset that the political devel- 
opment of this country, with its complex 
federal system, with rigid written con- 
stitutions both in the state and nation, 
have not only made the operation of 
public opinion slower, but they cf them- 
selves have tended to mtensify profes- 
sional conservatism and to make our 
lawyers and judges, from their train- 
ing, become strict constructionists and 
so affected with the spirit of what may 
be termed legalism, that they ignore 
the substance in searching for technical 
arguments and objections. The dockets 
of our courts are crowded with a class 
of constitutional questions which would 
not be raised under the English system. 
Professor Wigmore, in his Historic Sur- 
vey of the Law of Evidence, attributes 
the backwardness of this country in 
.this department of judicial reform to 
the partisan spirit of our bar, to its 
habit of contesting desperately on each 
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trifle and to the doctrine of presump. 
tion of error from erroneous rulings that 
tempt counsel to push up to the appel- 
late court every ruling on evidence. He 
thinks future reform must come in the 
slow formation of professional habits 
among our lawyers. 

In this connection we must not over- 
look the fact that our government was 
organized under the distinct theory that 
the permanent well-being of the people 
was best secured by limiting the influ. 
ences of temporarily existing causes, and 
by this temporary restraint allowing the 
sober good judgment of the people, 
through their representatives, to control. 
This is the political philosophy underly- 
ing our complex organization of sover- 
eign representatives of the public under 
rigid written constitutions limiting the 
legislative power. These constitutional 
restraints on men therefore, as well as 
their liberty, are to be reckoned among 
their rights. 

While these fundamental differences 
in our political conditions may account 
in a measure for the lagging steps of 
judicial reform in this country, and may 
make an effective reform more difficult, 
they do not render it hopeless. In the 
words of Mr. Lowell, our constitutions 
obstruct the whim, but they do not de- 
feat the will of the people. It would be 
a lasting reproach to our American sys- 
tem, of which we are justly proud, if we 
are obliged to confess that we cannot 
remove the causes which delay the ad- 
ministration of justice. 

The evil cannot be remedied by 
statutory forms of procedure. We 
find today in the states which have 
adopted such reform codes, the same 
complaints of the delays of the law as is 
found in the states which have adhered 
to the common law pleading. In my own 
state, the reform code of pleading was 
adopted immediately after that of New 
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York, and yet the delays of the law have 
in late years grown steadily worse and 
worse. The opinions of the courts in 
these states that have adopted the re- 
form code of pleading are filled with 
questions of practice and pleading, and 
in this respect excite the amazement of 
observers from England and the Cana- 
dian Provinces. 

The situation in this country in the 
administration of justice is the more in- 
tolerable, and indeed indefensible, when 
we consider that the investigations into 
historical jurisprudence have disclosed 
that extreme technicality is the sign of 
an undeveloped system of law, in which 
legal rights are subordinate to the pro- 
cedure to enforce them, wherein the 
substance is secondary to the form. Cen- 
turies ago, the main business of the courts 
was in ascertaining rules that the litigant 
should follow this established form or 
that, and according as he bore the test, 
he should either be punished or go acquit. 
Formalism in the early stages of society 
was a step, but one of the first steps 
toward a rational system for determining 
controversies. It was better than pri- 
vate war. Thus the determination by 
chance or wager of battle was an ad- 
vance upon the primitive state where 
men took the law into their own hands. 

The important fact, therefore, in this 
progressive development of our juris- 
prudence is the growing recognition that 
the demand for simplicity in procedure 
does not spring from ignorant reformers 
or radical iconoclasts, but is a progres- 
sive step in a rational advance of pro- 
gressive jurisprudence. Forms were 
regarded with superstitious reverence in 
the early stages of society, but we now 
recognize that the simpler the procedure, 
the better it serves the purpose. 

If we search for the causes of this 
progress made in the administration of 
justice in England, we are confronted at 
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the outset with the tremendous power 
of the judiciary in that country. Not 
only are they appointed for life, instead 
of being elected for comparatively short 
terms as is the almost universal rule of 
the state courts of this country, but the 
social system there prevailing gives the 
judges a vastly greater prestige than any 
judges enjoy in this country. Those 
who have attended English trials are 
impressed with the tremendous prestige 
which there attends the office of judge. 
Questions of pleading and evidence and 
of practice are infrequent because we are 
told the judges discourage them. The 
contrast afforded by this country, partic- 
ularly in the case of our state courts, is 
very striking. Our judges have far less 
power, and in the state courts, as a rule, 
cannot express any opinion to the jury 
upon questions of fact. In some states 
they are forbidden to instruct the jury 
except in writing, or at all upon the facts 
in evidence. The rules of procedure are 
made, not by the judges as in England, 
but by statute. The intimate relation 
of the position of the judges to any pro- 
spective reform is emphasized in the 
recommendation of the American Bar 
Association already referred to, that the 
statutes should only deal with the general 
forms of procedure, leaving the details to 
be fixed by rules of court. Thus, Presi- 
dent Taft in the address already cited 
has laid stress upon this reform which, 
he says, lies at the very basis of any hope 
of progress. He says the English sys- 
tem, consisting of a few general prin- 
ciples laid down in the Practice Act, and 
supplemented by rules of court to be 
dictated by the Supreme Court of Adju- 
dicature, has worked very great benefit 
to the litigant and has secured much 
expedition in the settlement of contro- 
versies, and has practically eliminated 
the discussion of points of pleading and 
practice in the appellate courts. 
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It is interesting to note in this connec- 
tion that public announcement is made 
that the Chief Justice of the Supreme 
Court of the United States has appointed 
a committee of that court to prepare 
new rules of procedure in courts of equity. 
As is well known, practice in the federal 
courts has been conducted under these 
rules since the foundation of the Gov- 
ernment. That great tribunal has 
realized that the time has come for the 
simplification of that time-honored pro- 
cedure. But obviously how much better 
it is that these revised rules should be 
made by the court which is to construe 
and apply them, than that they should 
be revised by any act of Congress. 

In this connection we should observe 
that much of the current criticism which 
is directed against our courts for alleged 
technical decisions and consequent delays 
in the administration of justice is with- 
out warrent and unfair, as it is really 
more chargeable against the existing 
system than against the judges who are 
compelled to administer it. Judges are 
confronted with mandatory restrictions 
of constitutions and statutes requiring 
written opinions, and otherwise pre- 
venting expedition in the administration 
of justice and apparently framed for the 
very purpose of taking discretion out of 
our courts. 

The true remedy must be found in the 
repeal of such constitutional and statu- 
tory provisions and in giving the judges 
control over the procedure of the courts, 
to be regulated by their own rules. It is 
this reform that has worked such a revo- 
lution in the judicial procedure of Great 
Britain, having practically removed 
questions of practice from their appel- 
late courts. 

The progress of the law is now demand- 
ing attention, not only in relation to 
judicial procedure, but to another cause 
for delay in the administration of justice, 
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that growing out of the overwhelming 
accumulation of case law in our printed 
reports. The enormous volume of these 
reported cases is now such that an ex. 
haustive practice by precedent has 
become impossible. The Fifteen Trea. 
tises and as many foreign reports in Lord 
Coke’s time, three centuries ago, have 
grown to many, many thousands. With 
the increase in the number of our courts, 
supreme and intermediate, in the forty. 
six different states, and the special courts 
such as the Court of Commerce and the 
Customs Appeals, in addition to the reg- 
ular federal courts, the volumes of re- 
ported decisions are increasing at an 
appalling rate. Numerous remedies 
have been suggested for this overwhelm- 
ing accumulation of case law, such as 
restriction of the right of appeal, limita- 
tion upon the publication of opinions 
other than those of general interest as 
precedents, the non-publication of dis- 
senting opinions; but after thorough 
discussion, it was resolved by the Amer- 
ican Bar Association that such remedies 
were then impracticable, but declara- 
tion was made, however, in favor of 
writing shorter opinions, especially in 
cases turning on facts, and those not 
useful as precedents. 

This vast accumulation of case law 
has had an influence even upon the qual- 
ity, and certainly upon the length, of 
judicial opinions. 

Stenographers, though indispensable 
in the exigencies of modern life, have not 
been an unmixed good in the prepara- 
tion of judicial opinions. I have heard 
learned judges say that they had no time 
to condense, and that they were compelled 
to give the profession the results of their 
unrevised dictations. This vast accumu- 
lation of case law has not been without 
its deteriorating effect upon our own pro- 
fession. It was said by Mr. William 
Dudley Foulke, in a recent address before 
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the Indiana Bar Association, that in 
former generations, the lawyer had 
Chitty, Blackstone, Kent and the stat- 
utes of Indiana, and that if he had a 
question to solve, he would go out into 
the woods and think it over, and that the 
result was that they had good lawyers 
and good judges. Now, he says, the law- 
yer hunts up the authorities and finds 
twenty-five on one side and twenty-six 
on the other, some of greater and some of 
lesser authority, and he tries to balance 
them as best he may. The result was, 
he said, that we had poorer lawyers and 
poorer judges, and a great deal harder 
work in finding out what the law was. 
And he added that there was no nation 
in Europe, outside of Russia and the 
Balkan Peninsula, where the criminal 
laws were as ineffective as those of the 
United States. 

If we encounter these conditions in 
this generation, what must it be in those 
that are to come after us? 

Whatever remedies may be suggested, 
this overwhelming accumulation of case 
law must necessarily have a profound 
effect upon the doctrine of judicial pre- 
cedent, which has ever been the distin- 
guishing feature in the development of 
American jurisprudence. We have been 
told that the judicial precedent is the 
life and soul of our law. Tennyson char- 
acterizes it as ‘“The lawless science of the 
law, and the codeless myriad of prece- 
dent, and the wilderness of single in- 
stances. 

Some tell us that codification is the 
only remedy. But there is a practical 
difficulty which really makes such a 
suggestion academic rather than practi- 
cal. We have no central government 
authority, such as was exercised by Jus- 
tinian and Napoleon, to summon the 
great jurists of the country to the task of 
reducing our written, law to a code which 
shall have official sanction. We have, 
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however, a process of tacit and quasi- 
codification going on ina manner consist- 
ent with the character of our people and 
with our institutions. Thus there is a 
tacit codification in the contributions of 
our treatises and cyclopedias to the state- 
ment of the written law. There is also 
a statutory codification pro tanto going 
on, not only in the different states of this 
country, but also in England and her self- 
governing colonies. Thus the American 
Bar Association, with the co-opera- 
tion of the commission for the promo- 
tion of uniformity in legislation in the 
United States, have done notable ser- 
vice in proposing drafts of laws which 
have been enacted in many of the states, 
such as the Negotiable Instruments Act, 
the Divorce Act, the Stock Transfer Act 
and the Act concerning Wills executed 
outside the state of the testator’s resi- 
dence; and these different acts have been 
adopted in many of the states of the 
Union. These measures, however, must 
in the nature of things be paliative only. 
However clearly the great guiding prin- 
ciples of the law may be determined, 
the infinite complexity of human trans- 
actions will ever call for new applica- 
tions of these controlling principles. The 
only effective remedy lies in the limita- 
tion of the writing of formal written 
opinions to those cases which are pre- 
sumably important as precedents. I am 
aware that this may shock some pro- 
fessional prejudices; yet it must be a 
matter of common knowledge that our 
printed volumes of reports are crowded 
with opinions which can be of no con- 
ceivable value for the decision of future 
controversies. ; 

In a recent visit to the state of Ten- 
nesee as a guest of the Bar Association 
of that state, I was informed that the 
Supreme Court of that state was up with 
its docket. That was of such interest 
to me, coming from a state which had 
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been years behind its docket ever since I 
had been a member of the bar, that I was 
interested to ascertain the reason, and I 
found that for many years the Court had 
refrained from writing opinions except 
in cases which in their judgment were 
important as precedents. 

I have been interested in observing 
that our legal brethren in Colorado are 
confronted with the same problems in 
regard to remedying the delays in the 
administration of justice and the relief of 
your Supreme Court which have con- 
fronted us in Missouri. I find that your 
Supreme Court, though you have had 
since the admission of the state to the 
Union the same reform code of procedure 
which has been adopted in other states, 
as in my own, is still some three years 
behind its docket. That has to mea fa- 
miliar sound, as that same condition exists 
in Missouri, although we have had inter- 
mediate appellate courts for many years, 
and a recent session of our legislature 
established a third; not temporary as in 
your state in the recent act, but per- 
manent. We also tried once, some twenty 
years ago, the experiment of commissions 
to assist the court in the writing of 
opinions, and this same expedient has 
been resorted to by our last General 
Assembly. I cannot advise you from 
our experience that your remedy will be 
effectual, as we have found both of these 
remedies, that of intermediate courts 
and of commissions, ineffectual, though 
they may seem to palliate the evils of 
the existing congestion. I am particu- 
larly impressed- with one provision of 
your act of the recent General Assembly, 
in relation to Courts of Review, which 
indicates, and may be effective, that its 
framers had a clear perception of the 
causes of the evils of the present situa- 
tion. Thus it is provided in section 7 of 
the act referred to, with reference to the 
proposed Court of Appeals, that the 
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preparation of written opinions giving 
reasons for the conclusions reached, es. 
pecially in the affirmance of judgments, 
shall be discretionary; and the Court 
may, in its option, dispense therewith 
in such cases as it shall be so advised. 

This suggests that your Supreme Court 
has held, in harmony with other states, 
that the requiring of written opinions as 
to its reasons in decisions was discre- 
tionary with the court. This was un- 
doubtedly the rule at common law, 
Thus it was said by Lord Coke, Coke’s 
Reports, Part III, pref. 5, “In the judicial 
records of the King’s Courts, the reasons 
or causes of the judgments are not ex- 
pressed, but wise and learned men do, 
before they judge, labor to reach to the 
depth of all the reasons of the case in 
question, but in their judgment express 
not any; and, in truth, if judges should 
set down the reasons and causes of their 
judgment within every record, that im- 
mense labor should withdraw them from 
the necessary service of the Common- 
wealth, and their records should grow to 
be like Elephantini Libri, of infinite 
length, and in mine opinion, lose some- 
what of their present authority and 
reverence; and this is also worthy for 
learned and grave men to imitate.” 

If my Lord Coke had this apprehen- 
sion of the Elephantini Libri in the mea- 
gre libraries of his time, what would he 
have thought could he have looked 
centuries ahead and foreseen the many 
thousands of law books which are now 
searched for judicial precedents? Well 
may he consider his words, that these 
records would lose some of their present 
authority and reverence. 

Blackstone says on this subject (Book 
I, p. 71), that the reports are histories of 
the several cases, with a short summary 
of the proceedings which are preserved at 
large in the record, the arguments of 
both sides and the reasons of the Court 
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given for its judgment, taken down in 
short notes by persons present at the 
determination. 

There was a very interesting discus- 
sion of this subject of written opinions 
of judges by Justice Field, then Chief 
Justice of the Supreme Court of Califor- 
nia and afterwards of the Supreme Court 
of the United States, in Houston v. Wil- 
liams, 13 Calif. 24, in 1859, where the 
Court, citing these remarks of Lord Coke, 
held invalid a statute of California requir- 
ing the Supreme Court to give the reasons 
ofitsdecisionsin writing. It wassaid that 
the practice of writing opinions was of 
modern origin, and that the legislature 
could no more lawfully require the Court 
to give the reasons of its judgment than 
the Court could require the legislature 
to give the reasons of its enactments. 
The reports, he said, were full of adjudged 
cases in which opinions were never 
delivered. The facts are stated by the 
reporter and the points arising thereon, 
and are followed by the judgment ren- 
dered thereon. The practice of giving 
reasons for judgment, said the Court, 
had grown into use in modern times. 
Formerly the reasons, if any, were given 
orally by the judges and taken down by 
the reporters. 

The opinion of Justice Field in this 
case is worthy of very careful study by 
the members of the bar, as well as by 
the judges of our appellate courts. He 
said that all right minded judges in im- 
portant cases, when the pressure of their 
business will permit, will give such opin- 
ions; but it was not every case that 
would justify the expenditure of time to 
writeanopinion. Many cases involve no 
new principle, and are appealed only for 
delay. It could serve no purpose of pub- 
lic good to repeat elementary principles 
of law which have never been questioned 
for centuries. The Court must, there- 
fore, exercise its own discretion as to the 
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necessity of giving an opinion upon pro- 
nouncing judgment, and if one shall be 
given whether it shall be oral or in writ- 
ing. In exercising that discretion, the 
authority of the court is absolute, and 
the legislative department is incompe- 
tent to judge it. 

This opinion has been cited approv- 
ingly by the Supreme Court of Colorado 
(see Bullet v. McGerr, 14 Col. 577); and 
the same ruling has been made by the 
Supreme Court of Arkansas (Vaughn 
v. Hart, 49 Ark. 160). 

The experience of those of you who 
have served in the appellate courts, will 
confirm the opinions that it is not the 
decision of cases, but thelabor of making 
up the statement of the complicated and 
voluminous records, which involves the 
great labor of the court and the conse- 
quent congestion and delay in clearing 
the dockets of our appellate courts. 
Many cases are in effect decided by the 
judges upon the oral argument. In the 
English Court of Appeals such cases are 
decided in oral opinions by the judges 
soon after the argument. 

Notwithstanding all this, it is well 
known that in many of our states are 
statutes, and in some of them consti- 
tutions requiring written opinions by the 
judges. In my own state not only is 
there such a constitutional requirement 
as to the appellate courts but there is 
also a statutory provision requiring the 
judges of the courts to make statements 
of the cases in their opinions so that 
they may be understood without refer- 
ence to the records. When we connect 
with these requirements the further very 
general prohibition of other than written 
charges to the juries, we cannot wonder 
that the rule, that prejudice shall be pre- 
sumed from error, which has been so fer- 
tile a cause of the scandalous delays in 
the administration of American justice, 
should have become so firmly established 
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in the judicial administration of this 
country. 

When we analyze this situation we 
cannot fail to discover that part of these 
difficulties in our present situation grow 
out of our depreciation of the judicial 
office. Reference has already been made 
to the tremendous prestige of the judge 
and its potent result in the effective and 
speedy administration of justice in the 
English courts. In this country, with 
our short terms, meagre salaries and pro- 
hibition of any discretionary power of 
the court in charging the jury, we have 
in effect made the trial judge but an um- 
pire between contending counsel. We 
cannot hope to remedy this situation un- 
til weenlarge and dignify the position of 
the judge, until we place in the judiciary 
the power of making rules for the con- 
duct of the business of the courts, and 
recognize the rightful discretionary 
power of the courts in determining in 
what causes they should give the reasons 
of their judgments. It is no doubt true 
that the statutory requirements in many 
states and the general practice of written 
opinions by appellate courts, was based 
upon considerations of public policy. A 
written opinion was evidence of a proper 
consideration of the cause. That is well 
enough in its way, but it must yield to 
the primal consideration of the prompt 
and efficient administration of justice. 
You doubtless have heard of the drastic 
remedy proposed in the California consti- 
tution, which required every judge to 
make an affidavit before he drew his 
salary, that he had had no case under 
advisement longer than ninety days. 

Reference has been made to the vast 
difference between the position of the 
judiciary in this country and in England 
and Canada, and the profound influence 
this has had, particularly in the ques- 
tion of the reform of procedure. There 
is another phase of this question which 
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cannot be overlooked in a discussion of 
the future development of our juris. 
prudence. With a few exceptions, the 
system of a judiciary elected by the 
people prevails in all the states of this 
country. Itis not my purpose to discusg 
the merits and demerits of the elected 
or appointed systems. This much is 
clear, however; that the selection of 
judges in a country of written con. 
stitutions, where the courage and inde- 
pendence of the judiciary are essential to 
private and public security, requires the 
supreme exercise of intelligence and self- 
restraint on the part of the people. The 
judges selected by popular vote for 
the highest state courts in the states of 
the United States have, as a rule, ranked 
high in ability and character, and have 
compared well with those selected by 
the appointive system in the federal 
courts; and these facts bear eloquent 
testimony to the high and discriminat- 
ing intelligence of the American people 
in the performance of this supreme duty 
of citizenship in the selection of their 
judiciary. Not only learning and ability, 
but also independence and fearlessness 
in the discharge of judicial duty, are es- 
sential for the security of private rights, 
and in this country, for the integrity 
of our political institutions. 

Such a proposition as that of the recall 
applied to the judiciary, whereunder the 
discharge of judicial duty would be sub- 
ject to the continuing threat of dismissal 
in case of popular disapproval of the 
performance of duty, I cannot but 
think is a direct blow to the judicial 
independence which is an essential to 
our political system, and would certainly 
aggravate the existing imperfections in 
the administration of justice. 

The true remedy, therefore, lies not 
in the further depreciation of the judi- 
cial office, but on the contrary in its 
elevation and increased dignity. We 
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must elect judges who are worthy to be 
trusted, and no step can be taken more 
fatal to the hopes of remedying this ex- 
isting discredit of our judicial adminis- 
tration than in the further subjecting 
of our judges to the passing waves of 
popular whims and prejudice. 

Every effective remedy which has 
been suggested for the existing conges- 
tion and inefficiency of our appellate 
courts involves an increased discretion 
and independence in the members of 
our judiciary. 

I would not have you conclude, how- 
ever, that there are no encouraging signs 
of progress. The fact that we have agi- 
tation is itself a cheering sign. Indif- 
ference in the face of these depressing 
conditions would be the worst possible 
condition. It is far better that reform 
should come from within the bar than 
from ill-considered legislation without 
the bar. Our profession is rightly 
conservative. Burke said in his speech 
against Hastings: ‘Justice is a circum- 
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spect, cautious, scrutinizing principle, 
full of doubt, even of itself, and fearful 
of doing injury.” 

We have encouraging signs in dif- 
ferent states that the public opinion, 
aided and guided by men of our own pro- 
fession, is seeking a remedy for these 
conditions. The Juvenile Court estab- 
lished in Denver has been copied in many 
states of the country. Chicago has estab- 
lished a Municipal Court, which no 
doubt will be followed in other cities, 
where simplicity of procedure and sum- 
mary remedies have literally brought 
justice home to the masses of the people. 
Let us take courage from these exam- 
ples and illustrate in our day and genera- 
tion that we are the worthy followers of 
those members of our profession who, 
disregarding all personal interest, 
have been the leaders in the move- 
ments for rescuing the law from the 
shackles of feudalism and barbarism, 
and in making it an effective servitor 
of mankind. 





To a B. F. P. 


By Harry R. BLYTHE 


EAR b. f. p., you seem to be 
: A very happy mortal, 
Most favored of unfortunates 
Within the legal portal. 


Courts never shame your honest name, 
They speak of you not lightly, 

But dwell, instead, upon your worth 
And do it most politely. 


Ah! that they would be half as good 
To us who argue cases, 








572 


The Green Bag 


But no, alas! our lines are cast 
In most unhappy places. 


You get the cash and we the lash, 
Yet think not we are jealous. 
Just bring your pleasant case to us, 
You'll find us mighty zealous. 
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Amendment. By John Mabry Mathews, Fellow 
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The Basis of Ascendancy: A Discussion of Cer- 
tain Principles of Public Property Involved in the 
Development of the Southern States. By Edgar 
Gardner Murphy. Longmans, Green & Co., New 
York. Pp. xxiv, 248. ($1.50 net.) 


S THE Civil War gradually ceases 

to occupy a prominent place in 

the experiences and memories of the 
American people, it subjects itself more 
and more to that critical examination 
which strives only for an impartial esti- 
mate of underlying motives. The ques- 
tion of the negro, for whose emancipa- 
tion the conflict was really undertaken 
in spite of the various surface contro- 
versies, becomes less of a burning issue. 
The problem what to do with the negro, 
now that he has been given his freedom, 
becomes less of a sectional problem. 
The project of negro enfranchisement, 


so recklessly undertaken by the con- 
querors as soon as their victory was 
obtained, has met with failure, and the 
blunders of the reconstruction policy 
are oftener admitted than denied. The 
negro question continues serious, but 
is fortunately one which can now be 
studied with greater impartiality and 
debated with less acrimony than not a 
great many years ago. 

Abraham Lincoln was more moderate 
than his party, but it is not recorded 
that he opposed the radicalism which 
molded federal policy during the few 
years following the War. Even a Lin- 
coln, had his life not been terminated 
at a crucial moment, could hardly have 
hoped to withstand that radicalism with 
any hope of success. As Professor 
Ficklen says, “Is it likely . . . that he 
could have prevented the Southern 
states at the close of the war from 
exasperating the feelings of the Republi- 
can [would not the word “Radical” be 
more accurate here?] majority in Con- 
gress by unwise vagrant laws, and by 
premature attempts to restore ‘rebels’ 
to a participation in state and federal 
legislation? Or could he have persuaded 
this Congress to relinquish its deter- 
mination to deny the suffrage to the 
‘rebel’ for his punishment and to grant 
it to the freedman for his protection and 
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for the perpetuation of party supremacy? 
Such influence would probably have 
been beyond the power even of Lincoln's 
greatness.” 

The party which had devoted itself 
to the truly noble cause of emancipa- 
tion, as soon as the War was over 
gradually fell under the sway of a 
fanatical extreme left, so to speak. The 
North was not as a whole in favor of 
negro enfranchisement, as Mr. Mathews 
shows in his scholarly sketch of the 
history of the Fifteenth Amendment. In 
Pennsylvania the proposal was bitterly 
assailed. The psychology of the process 
which resulted in the adoption of ‘the 
idea of negro enfranchisement as a party 
policy would afford an interesting sub- 
ject for investigation. Mr. Mathews 
has described the coalition which brought 
about the passage of the Fifteenth 
Amendment. This coalition united three 
groups, nationalists, humanitarians and 
politicians, neither of which succeeded 
in getting exactly what it desired. It 
would probably be easy to show that the 
humanitarians were the strongest factor 
in the coalition and that the party was 
practically subjected to their dictation, 
even if they did not get all that they 
wanted. 

Supported by humanitarian prejudices 
propagated by the zeal of dangerously 
one-sided agitators, the political leaders 
were able to carry out an extreme policy 
unfavorable to moderation and concilia- 
tion. The most substantial element of 
Southern citizenship which had survived 
the War and was fittest to rebuild the 
conquered states on their ruins was 
completely outlawed to the immeasur- 
able detriment of the South. As Mr. 
Myers says, it may have been right to 
deprive men disloyal to the Union of 
their citizenship, but it was not right 
to disfranchise the leading men of the 
South wholesale, on the most shadowy 
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and trivial pretexts, merely because 
they might be considered remotely in 
sympathy with the lost cause. In 
Louisiana and others of the conquered 
states this disfranchisement led to a 
situation gloomy indeed, and a long 
period of sordid strife was to come 
before tranquility could ensue. The 
late Professor Ficklen has described 
that turmoil in Louisiana with a happy 
combination of the dispassionateness of 
the trustworthy historian with the 
vividness of the writer who gives to his 
subject a living reality. Maryland, 
which had not joined the Confederacy, 
was more fortunate. There, the radi- 
cals failed to triumph, and the Demo- 
cratic party was able to control the 
internal policies that sooner effected 
the “‘self-reconstruction” of this state 
than of others. 

The reconstruction policy failed to 
attain one of its main objects — the 
enfranchisement of the negro. Mr. 
Mathews intimates that the Fifteenth 
Amendment may already be in process 
of repeal, so far as it may be said to 
derive its sanction from public senti- 
ment. The work of completing emanci- 
pation, which in a sense may still be 
before us, lies not in the direction of 
wholesale enfranchisement, but, as Mr. 
Murphy eloquently maintains, in that 
of substituting measures of develop- 
ment for those of repression. The aim 
should be not to allow the negro to vote 
regardless of his political capacity, but 
to lift him to a level which will make it 
possible to partake of the fruits of our © 
modern democratic dispensation. If we 
could only have chosen this as the point 
of departure at the close of the War, a 
more enlightened and moderate humani- 
tarianism might have sooner rehabili- 
tated our Southern institutions, and 
have saved us years of inglorious turmoil 
and failure. 















On Wills’ 


By Lee M. FriepMan, or THE Boston Bar 


Fair held our breeze behind us — ‘twas warm with lovers’ prayers; 
We'd stolen wills for ballast and a crew of missing heirs; 


They shipped as able Bastards till the wicked nurse confessed, 
And they worked the old three-decker to the Islands of the Blest. 





[* “JULIUS CAESAR,” when Shaks- 

pere showed the mob calling on 
Marc Anthony to read Caesar’s will be- 
fore they decided on what they would do 
to his murderers, he illustrated both the 
natural curiosity over how the deceased 
planned to distribute his estate as well 
as how tremendously the provisions of 
a will may change the point of view. 
It was the fact that they, as the Roman 
Public, were named as Caesar’s heir 
that stimulated the mob to revenge. So 
from time immemorial the provisions 
of wills have made and unmade men, 
and played an all-important part not 
merely in the estimate and memories 
of the dead but in the lives of the living. 
All literature is so full of stories and 
romances of the surprises and disappoint- 
ments of heirs, and of wills, good and 
bad, curious and unexpected, that Kip- 
ling, in this quotation from his delight- 
ful little poem on the good old three- 
volume novel of bygone days, represents 
wills as part of the regular stock in trade 
of the novelist. 

Most lawyers will agree with Lord 
Coke that “wills and the construction 
of them do more perplex a man than 
any other learning; and to make a cer- 





1Ancient, Curious and Famous Wills. By Virgil 
M. Harris, member of the St. Louis bar, lecturer on 
Wills in the St. Louis University Institute of Law, 
trust officer of the Mercantile Trust Company of 
St. Louis and author of ‘“‘The Trust Company of 
To-day,” etc. Little, Brown & Co., Boston. Pp. 
454+ 18 (index). ($4 net.) 





—Rudyard Kipling. 





tain construction of them exceedeth jur- 
isprudentum artem.” It is impossible to 
explain to a layman those principles of 
law that are involved in such cases as 
that of the will of the pious Jew who 
bequeathed his estate for the instruc. 
tion of the Jewish youths of London in 
the learning of their religion, which the 
courts decided was as good as a public 
charitable bequest, but could not be so 
applied and carried out what they were 
pleased to call the testator’s intention 
by using his money to maintain a Chris- 
tian Foundling Asylum. 

It is with a feeling of some fear that 
a man today writes a will without the 
advice of a lawyer, so the quaint and pic- 
turesque wills of the past are becoming 
more uncommon. The spread of the 
news of litigation over wills by the news- 
papers has done much to teach the pub- 
lic to heed the advice that ‘‘a man may 
work out his religion from within and 
for himself, but where it comes to writ- 
ing a will, the advice of a good, level- 
headed lawyer cannot be overestimated.” 

Actual wills, as they illustrate the cus- 
toms and habits of a generation or coun- 
try, or as they mirror the characteristics 
of some famous person, are even more 
interesting and absorbing than the wills 
of fiction. 

While it is curious to observe that the 
“Father of his Country”’ misspelled words 
in writing his will, it is a historic fact of 
some importance to learn that Washing- 
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ton made elaborate provisions to liber- 
ate all his slaves on his wife’s death. He 
explains that: “To emancipate them 
during her life, would, though earnestly 
wished by me, be attended with such 
insuperable difficulties on account of 
their intermixture by marriage with the 
dower negroes, as to excite the most 
painful sensations if not disagreeable 
consequences from the latter, while both 
descriptions are in occupancy of the same 
proprietor; it not being in my power, 
under the tenure by which the dower 
negroes are held, to manumit them.” 
In like manner, John Randolph — “Ran- 
dolph of Roanoke” — gave all his slaves 
their freedom, “‘heartily regretting that 
I have ever been the holder of one,” and 
provided a sum not exceeding $8,000 ‘‘to 
transport and settle said slaves to and in 
some other state or territory of the United 
States giving to all above the age of forty 
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ously wrought in the form of the cap of 
Liberty” to his “friend and the friend 
of mankind, George Washington.” He 
left £100 to the free schools of Boston, 
from which fund the well known Frank- 
lin medals are given to scholars of the 
High and Latin schools. £1,000 each 
to Boston and Philadelphia to help 
young married artificers under the age 
of twenty-five. It was this fund which 
has figured in repeated litigation in 
the courts of Pennsylvania and Mass- 
achusetts. 

Alexander Hamilton drew his will 
fearful that his estate would prove in- 
sufficient to discharge his debts, and 
entreated his children to make good 
any deficiency. 


Though conscious that I have too far sacri- 
ficed the interests of my family to public avoca- 
tions, and on this account have the less claim to 
burthen my children, yet I trust in their magna- 


not less than ten acres of land to each.” snimity to appreciate as they ought, this my 
Having made several codicils to his will, X 


Randolph added a final one: 


‘S Paul Revere cut off his grandson Frank 


— 
As lawyers and courts of law are extremely “‘who now writes his name Francis”’ with 


addicted to making wills for dead men, which. Lone dollar. 
they never made when living, it is my will and¥> John Sherman, whose name has been 


desire that no person who shall set aside, or, 


my estate, real or personal. 


Thomas Jefferson and Robert E. Lee 
also provided for the manumission of 
their slaves. Chief Justice Marshall, 
after directing the freeing of his body 
servant, provided that “if such emanci- 
pation should not be consistent with law, 
Robin might select his future owner 
from the testator’s sons and daughters.” 

Benjamin Franklin begins his will with 
an elaborate introduction of himself as 
“printer, late Minister Plenipotentiary 
from the United States of America to the 
Court of France, now President of Penn- 
sylvania,” and bequeathed his “‘fine crab- 
tree walking stick, with gold head curi- 


. ; by lately so often in the mouths of the pub- 
attempt to set aside, the will above referred to, lic as the author of the Anti- 
shall ever inherit, possess, or enjoy any part of ~ 
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trust Law, 


‘directed that within two years of his 


death, his books and papers were to be 
placed in the hands of some competent 
person who should “preface and publish 
an impartial biography of me with selec- 
tions of my speeches and writings.”” Ten 
thousand dollars was set aside for that 
purpose and the testator explains that 
this is done “not to secure a eulogy for 
I am conscious of many faults, but I 
claim that in my duty to the public, I 
have been honest, faithful and true.” 

Martin Van Buren begins a will full 
of domestic affairs, yet carefully con- 
ceived and well drawn, by explaining 
that he has been “heretofore Governor 
of the State and more recently President 
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of the United States, but for the last and 
happiest years of my life, a farmer in my 
native Town.” 

Daniel Webster expressed: 


My great and leading wish is, to preserve 
Marshfield, if I can, in the blood and name of 
my own family. To this end, it must go in the 
first place to my son, Fletcher Webster, who is 
hereafter to be the immediate prop of my house, 
and the general representative of my name and 
character. 


Perhaps the simplest will of all is a 
short will of seven or eight lines by which 
Senator Roscoe Conkling left his whole 
estate to his wife. The will of the late 
Edward H. Harriman is hardly any 
longer, and his millions were given to his 
wife. So, too, Russell Sage’s will is a 
model of simplicity and brevity. 

Napoleon’s will contains some striking 
passages: 


I die prematurely assassinated by the English 
oligarchy. .. . The English nation will not be 
slow in avenging me. 

The two unfortunate results of the invasions 
of France when she still has so many resources, 
are to be attributed to the treason of Marmont, 
Augerau, Talleyrand and La Fayette. 

I forgive them — may the posterity of France 
forgive them like me. 

I disavow the “Manuscript of Helena” and 
other works under the title of Maxims, Sayings, 
etc., which persons have been pleased to publish 
for the last six years. These are not the rules 
which have guided my life. I caused the Duc 
d’Enghien to be arrested and tried because that 
step was essential to the safety, interest and 
honor of the French people, when the Count 
d’Artois was maintaining, by his confession, 
sixty assassins at Paris. Under similar circum- 
stances I would act in the same way. 


Lord Nelson dates his will ‘‘October 21, 
1805, in full sight of the combined fleets 
of France and Spain, distance about ten 
miles,’’ and asks the royal favor for 
Emma, Lady Hamilton. 

Dean Swift in a long and elaborate will 
among other legacies left his third best 
beaver hat and his horses to his friend, 
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the Reverend John Jackson, Vicar of 
Santry, ‘‘lamenting that * had not credit 
enough with any Chief Governor (since 
the change of times) to get some addi- 
tional Church Preferment for so virtu- 
ous and worthy a gentleman.” 
Voltaire left a note endorsed ‘Mon 
Testament,” which on being opened 
exhibited these lines in his own hand: 


Je meurs en adorant Dieu, 

En aimant mes amis, 

En ne haissant point mes ennemis, 
En detestant la superstition. 


Lord Bacon, in 1625, bequeathed his 
soul and body to God, while his name 
and memory he left to men’s charitable 
speeches and to foreign nations and next 
ages. 

Philip the Fifth, Earl of Pembroke 
and Montgomery, with grim sarcasm 
begins his will: 


Imprimis: As for the soul, I do confess I have 
often heard men speak of the soul, but what may 
be these same souls, or what their destination, 
God knoweth; for myself, Iknow not. Men have 
likewise talked to me of another world, which I 
have never visited, nor do I even know an inch of 
the ground that leadeth thereto. When the King 
was reigning, I did make my son wear a sur- 
plice, being desirous that he should become a 
Bishop, and for myself I did follow the religion 
of my master; then came the Scotch who made 
me a Presbyterian, but since the time of Crom- 
well, I have become an Independent. These are, 
methinks, the three principal religions of the 
kingdom, — if any one of the three can save a 
soul, to that I claim to belong: if, therefore, my 
executors can find my soul, I desire they will 
return it to him who gave it to me. 

Item: I give my body, for it is plain I cannot 
keep it; as you see, the chirurgeons are tearing 
it in pieces. Bury me, therefore; I have lands 
and churches enough for that. Above all, put 
not my body beneath the church porch, for I am, 
after all, a man of birth, and I would not that 
I should be interred there where Colonel Pride 
was born. 

Item: 1 will have no monument, for then I 
must needs have an epitaph and verses over my 
carcase; during my life I have had enough of 
these. 





On Wills 


He goes on to say his last compliments 
to some of his friends: 


Item: I give nothing to my Lord Saye, and I 
do make him this legacy willingly, because I know 
that he will faithfully distribute it unto the poor. 

Item: 1 bequeath to Thomas May, whose nose 
I did break at a mascarade, five shillings. My 
intention had been to give him more; but all 
who shall have seen his “History of the Parlia- 
ment” will consider that even this sum is too 
large. 

Item: I give to the Lieutenant-General Crom- 
well one of my words, the which he must want, 
seeing that he hath never kept any of his own. 


The Earl of Warwick, by his will dated 
1296, gave his wife a cross ‘‘wherein is 
contained part of the wood of the very 
cross whereon our Saviour died.”’ Lady 
Alice West, five years before the death of 
Chaucer and nearly eighty years before 
the first book was printed in England, 
in a will dated 1395, gave to ‘‘Johane 
my daughter, my sone is wyf, a masse 
book, and alle the bokes that I have of 
latyn, englisch, and frersch.” 

Mr. Daniel Martinett of Calcutta 
made bequests in his will: 


Fifthly. To Mr. George Grey, Secretary to 
the Presidency, I bequeath all my sincerety. 

Sixthly. To Mr. Simon Drose, Writer to the 
Secretary’s office, all my modesty. 

Seventhly. To Mr. Henry Higgenson, also of 
the Secretary’s office, all the thoughts I hope I 
shall die possessed of. 

Eighthly. To Mr. Thomas Forbes, all the 
worldly assurance which I had when I had taken 
a cheerful glass, though in fact a doleful cup. 


The Earl of Stafford, one of the ardent 
followers of James II, by his will gave a 
permanent testimonial of his unhappy 
marriage. 


To the worst of women, Claude Charlott de 
Grammont, unfortunately my wife, guilty as 
she is of all crimes, I leave five-and-forty brass 
half pence, which will buy a pullet for her supper. 
A better gift than her father can make her; for 
I have known when, having not the money, 
neither had he the credit for such a purchase; 
he being the worst of men, and his wife the worst 
of women, in all debaucheries. Had I known 
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their characters I had never married their 
daughter, and made myself unhappy. 


In 1770, there was admitted to pro- 
bate at the Deanery Court at York, Eng- 
land, the poetical will of one William 
Hickington. 


This is my last will, 

I insist on it still, 

To sneer on and welcome, 
And e’en laugh your fill, 
I, William Hickington, 
Poet of Pocklington, 

Do give and bequeath, 

As free as I breath, 

To thee, Mary Jarum, 
The Queen of My Harum, 
My cash and my cattle, 
With every chattel, 

Come heat or come cold, 
Sans hindrance or strife, 
Though thou are not my wife. 
As witness my hand, 

Just here as J stand, 

The twelfth of July, 

In the year Seventy. 


It is less than a year ago that all Bos- 
ton was startled by a posthumous joke of 
a Miss Cora Johnson, who left a will dis- 
posing of scme $100,000 while her actual 
estate was less than $100. While per- 
haps a more subtle bit of humor was the 
provision in the will of a Scotch dissent- 
ing minister, who bequeathed a sum of 
money to his chapel at St. Ives to pro- 
vide: “Six Bibles every year, for which 
six men and six women are to throw dice 
on Whit Tuesday after the morning ser- 
vice, the minister kneeling the while at 
the South end of the communion table, 
and praying God to direct the luck to 
His glory.” 

A curious custom has come down from 
bygone ages carrying out an old bequest, 
on Good Friday, in the churchyard of 
St. Bartholomew the Great, Smithfield. 
“‘After divine service, one of the clergy- 
men drops twenty-one sixpences on a 
tombstone, to be picked up by as many 
poor people, widows having the pref- 
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erence. The will providing for this is lost, 
and the distribution is now made out of 
the parish funds. The bequest is said to 
date several hundreds of years back.” 

A pretty bit of sentiment is exhibited 
by the will of the late Hon. James 
Gregory: 


Having had my sympathies often aroused by 
reason of the extra burden and care entailed on 
loving mothers, poor in the things of earth, who 
have brought twins into the world, as an expres- 
sion of that sympathy, I leave in trust to my 
beloved town $1000, with the provision that the 
interest be divided on January first between all 
twins born in Marblehead during the previous 
year. In case no twins are born during a given 
year, the interest shall be added to the principal. 


So the solemn moment of will-making 
has revealed the characters and hearts 
of the testators in their least disguised 
form. The silly and frivolous have made 
curious wills, the generous and great 
have made striking and noble and loving 
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gifts. To turn over the pages of a col. 
lection of wills, culled from all ages and 
all lands, is to get a bird’s-eye view of 
all humanity. Farce and tragedy are 
curiously intermingled. Perhaps the 
layman is all the more puzzled and 
perplexed if he allows his imagination to 
survey the wide range of possibilities 
for testamentary disposition. While the 
emotions that are suggested by this ever 
recurring exhibition of the wisdom and 
folly of mankind leads the lawyer to 
join in the gladsome toast: 


Ye lawyers who live upon litigants’ fees, 

And who need a good many to live at your ease; 

Grave or gay, wise or witty, whate’er your degree, 

Plain stuff or State’s Counsel, take counsel of 
me: — 

When a festive occasion your spirit unbends, 

You should never forget the profession’s best 
friends: 

So we'll send round the wine, and a light bum- 
per fill, 

To the jolly testator who makes his own will. 





The New York Plan for 


HE plan recently perfected by the 

New York Chamber of Commerce 

for the arbitration of commercial dis- 

putes is thus described by Charles L. 

Bernheimer, the chairman of the special 

committee of the Chamber on commer- 
cial arbitration: — 

“The plan finally adopted by the 
Chamber of Commerce provides that in 
any matter of controversy the dispu- 
tants, in order to secure the Chamber’s 
means of arbitration, must sign a form of 
submission, briefly stating the nature of 
the controversy, and containing other 
simple legal data. The parties bind 
themselves voluntarily to submit their 
case and all matters concerning it to the 
arbitrator or arbitrators, and ‘agree to 





Commercial Arbitration 


abide by and perform the decision’ 
award, orders and judgment that may 
therein and thereupon be made under, 
pursuant, and by virtue of this submis- 
sion.’ They further agree that a judg- 
ment of the Supreme Court of the 
State of New York may be entered in 
any county in the state upon the 
award, and they explicitly waive any 
right to withdraw from or revoke this 
submission after the arbitrators accept 
their appointment hereunder. From the 
‘List of Official Arbitrators’ of the Cham- 
ber of Commerce, consisting of about 
two hundred of its members, willing and 
qualified to act as such, the disputants 
have two options in the selection of arbi- 
trators — they may choose one individ- 
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val as sole arbitrator; they may select 
two arbitrators — not necessarily mem- 
bers of the Chamber of Commerce — 
who in turn shall designate a third per- 
son from the ‘List of Official Arbitra- 
tors. They may call for arbitration 
service upon the Committee of Arbitra- 
tion or a quorum thereof; this is an addi- 
tional method of arbitration offered by 
the Chamber. 

“The advantages to the commercial 
world of such an arbitration service as 
organized by the Chamber of Commerce 
are manifold. Our courts are congested, 
the calendars crowded, and cases may 
have to wait years for judicial settlement. 
Thelegal trials mean delays and adjourn- 
ments that cause loss of time, money 
and energy and constant annoyance to 
business men. Often, cases require 
prompt decisions; a protracted settle- 
ment may mean to the innocent party 
financial loss far beyond the mere amount 
directly involved, and even though a final 
decision after long delay may set him 
right on his original contention, he has 
suffered far beyond the power of the 
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verdict in his favor to compensate. Mer- 
chants often submit to what they con- 
sider injustice rather than face a 
siege of litigation, thus lowering the 
standard of business ethics. It is 
in the settlement of honest differ- 
ences that arbitration offers its chief 
advantage. Where one of the parties 
is dishonest, arbitration is helpless 
and the machinery of the law must 
be appealed to. 

“The comprehensive classification of 
the ‘List of Official Arbitrators’ of the 
Chamber of Commerce, wherein a great 
many varieties of businesses, trades and 
industries are represented, offers unusual 
opportunity for the simplifying and ex- 
pediting of settlements of business con- 
troversies. Arbitrators may be selected 
who are long familiar with the special 
and peculiar details of the line of busi- 
ness under consideration, their qualified 
judgment eliminating the long discus- 
sions and the examination of experts to 
explain to judge and jury certain details 
essential for their understanding as in 
a case at law. 





Lord Chief Justice Jeffreys 


By Artuur P. CHICKERING 


HE name of Lord Jeffreys is a syno- 
nym for judicial brutality, and his 
memory has never ceased to be a thing 
of living detestation among English- 
speaking people. The official reports of 
the trials over which he presided as 
Chief Justice in the reign of James II 
are witnesses to a depravity which no 
allowance for difference of times or 





the more unexceptionable as coming cen- 
sored and licensed from the hand of the 
judge whom they impeach. Personally 
he was cruel and vindictive, arrogant 
and violent in bearing. He was addicted 
to gross dissipation. In the height of 
his career he was accustomed to spend 
the night in debauch and came to the 
bench in the morning oftener blown 
with liquor than otherwise, in that 
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condition to pass upon the lives of the 
King’s subjects. But neither bad habits 
nor ordinary faults of temper serve to 
explain the variety of villainy with which 
he visited the unfortunates brought 
before him. The following incidents 
are by no means exceptional, but indeed 
fall short of some which have been more 
frequently recalled against him. 

One Armstrong, charged with a politi- 
cal crime, had fled beyond seas and 
sentence of outlawry and death had 
passed in his absence, subject to his 
right by law to surrender himself within 
a year and stand trial. Within the time 
allowed he returned to England and gave 
himself up before the King’s Bench. 
Jeffreys refused to hear his defense and 
proceeded to grant execution of the 
death sentence. Armstrong was accom- 
panied by his young and _ beautiful 
daughter, who now addressed the court. 

Dau. — ‘My lord, I hope you will 
not murder my father.” 

C. J. — ‘‘Who is this woman? Take 
her into custody. Why, how now, 
because your relative is attained of high 
treason must you take upon yourself 
to tax the courts of murder? Take her 
away.” 

Dau. — ‘God Almighty’s judgments 
light on you.” 

C. J.— “God Almighty’s judgments 
light upon those guilty of high treason.” 

Dau.— “Amen. I pray God.” 

C. J.— ‘So say I. I thank God I 
am clamor-proof.” 

Armstrong —“‘I ought to have the 
benefit of the law.” 

C. J. — ‘That you shall have, by the 
grace of God. See that execution be 
done on Friday next. You shall have 
the full benefit of the law.” 

And the unfortunate man was hanged, 
disemboweled, beheaded and quartered 
with all the rigors of his barbarous 
sentence. 
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To Chardstock, a lawyer, accused 
of supplying money to aid Mon- 
mouth in his rebellion, but in fact 
robbed of his coin by Monmouth’s 
soldiers, Jeffreys said after a mockery 
of a trial: — 

J.— “Villain, rebel, methinks I see 
thee already with a halter round thy 
neck.’”’ And his lordship jeeringly 
remarked ‘n passing sentence that he 
desired when possible to prefer lawyers, 
being one of that profession himself, 
and therefore Chardstock should be 
hanged first of the next lot going to the 
scaffold. 

Jurors stood in fear of him. In those 
few trials where they mustered courage 
enough to return a verdict of acquittal, 
the finding was at their peril. In nota 
few instances they were subjected to 
vile abuse, sent back to reconsider, and 
threatened with Jeffreys’ vengeance 
unless they sent the accused .to the 
scaffold. In desperate cases, Jeffreys 
would call them up one by one to the 
bench, and there interrogate them as to 
their verdict. Rarely was the jury made 
of stuff to withstand the terrifying 
influence of the ferocious visage of the 
Chief Justice, and many a verdict of 
guilty was directly due to such judicial 
interference. 

At the trial of Richard Baxter, the 
learned and gentle Presbyterian divine, 
Jeffreys startled the bar as well as the 
defendant and his friends, by throwing 
back his head, closing his eyes and crying 
out with a nasal twang supposed to 
simulate the manner of dissenting 
preachers: ‘‘O Lord, we are Thy people. 
Thy own people. Thy peculiar people.” 
Indeed Dissenters fell under the foulest 
of his abuse, for he made loyalty to 
the established religion a prime feature 
of his policy. Witnesses as well as 
accused were assailed with insult and 
epithet. ‘‘Whining, canting Presbyterian 














knaves, I think ye be all the King’s 
enemies.” Using a favorite oath he 
would cry, ‘Jesus God, how can the 
truth come from a Presbyterian!” 
Returning in 1685 from the trials of 
the poor peasants in the Western coun- 
ties on charges of adhering to Mon- 
mouth’s Rebellion, he boasted of ‘‘three 
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hundred and thirty killed and eight 
hundred prisoners transported.” Three 
generations later his granddaughter, 
the Countess of Pomfret, going into 
those same counties, found the memory 
of the ‘Bloody Jeffreys’ so fresh in 
mind that she deemed it the part of 
prudence to forego her visit. 
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BOUT once every five years the 
Missouri papers pass around Sena- 
tor Vest’s tribute to the dog as his prize 
oratorical effort. Most people have 
forgotten the many brilliant things the 
“Little Giant’ was constantly sending 
out on the clear Missouri air, but the 
tribute to the dog has not been allowed 
to die. 

When the thing was started on its 
first round in Northern Missouri it 
was the cause of a disastrous verdict 
against a poor farmer of the New Wales 
neighborhood, and what made the matter 
the more pathetic was the farmer had 
never heard of Vest and his dog speech 
till the day of the trial. 

The farmer, a large, stolid man, was 
on trial for disturbing his wife’s peace. 
He was accompanied at the hearing by 
a yellow dog, the only friend he had, 
apparently. The dog lay beside his 
master’s chair, an eager observer of the 
proceedings. 

Dan R. Hughes, a young lawyer, 
appeared for the accused farmer. Dan 
was somewhat’ given to _ poetic 
flights himself, and when he noticed the 
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happy combination of his client and 
dog, he thought of Vest’s speech. 

“Ah ha!” said Dan; “that hits this 
case on all fours; the jury can’t get 
away from it; just watch me.” 

Of course Dan was talking to himself 
there. When his time came to argufy 
he took up the evidence of the state in 
his usual adroit style and hammered it 
to pieces. And then: — 

“Gentlemen of the Jury: The best 
friend a man has in the world may turn 
against him and become his enemy. His 
son or daughter that he has reared with 
loving care may prove ungrateful. Those 
who are nearest and dearest to us, those 
whom we trust with our happiness and 
our good name, may become traitors 
to their faith. The money that a man 
has he may lose. It flies away from him, 
perhaps when he needs it most. A man’s 
reputation may be sacrificed in a moment 
of ill-considered action. The people 


who are prone to fall on their knees 
to do us honor when success is with us 
may be the first to throw thestone of 
malice when failure settles its cloud 
upon our heads. 
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“The one absolutely unselfish friend 
that a man can have in this selfish 
world, the one that never deserts him, 
the one that never proves ungrateful 
or treacherous, is his dog. A man’s 
dog stands by him in prosperity and 
poverty, in health and in sickness. He 
will sleep on the cold ground, where 
the wintry winds blow and the snow 
drives fiercely, if only he may be near 
his master’s side. He will kiss the hand 
that has no food to offer, he will lick 
the wounds and sores that come in 
encounter with the roughness of the 
world. He guards the sleep of his pauper 
master as if he were a prince. When 
all other friends desert he remains. 
When riches take wings and reputation 
falls to pieces, he is as constant in his 
love as the sun is in its journey through 
the heavens. 

“If fortune drives the master forth 
an outcast in the world, friendless and 
homeless, the faithful dog asks no higher 
privilege than that of accompanying 
him, to guard against danger, to fight 
against his enemies. And when the 
last scene of all comes, and death takes 
the master in its embrace, and his body 
is laid away in the cold ground, no 
matter if all other friends pursu> their 
way, there by the graveside will the 
noble dog be found, his head between 
his paws, his eyes sad, but open in alert 
watchfulness, faithful and true even in 
death.” 

Mr. Hughes sat down amid applause. 
There were tears in the eyes of the 
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jurymen, and even the old Squire’s 
lips quivered as he told Bert D. Nortoni, 
counsel for state, to close the case. 
Nortoni was then a young man like 
Hughes. He is now a judge on the St. 
Louis Court of Appeals bench. To 
every appearance he was the only person 
in the court room who was not affected 
by Mr. Hughes’ fireworks. 

Nortoni held a newspaper in his hand. 
For a moment he looked accusingly at 
Mr. Hughes, and then turned to the 
jury. 

“‘Gentlemen,”’ he said, ‘“‘that was a 
splendid speech. I thought so when I 
first read it, and I think so now. But 
it was about an altogether different dog. 
It was about a faithful hound down in 
Saline county, not this yellow mongrel 
here. Senator Vest made that speech — 
not Danny Hughes. Do you suppose 
for a minute that the Senator would 
have made a speech like that over such 
an ornery-looking dog as you see here?”’ 

Then to convince the jury that the 
red-fire in Mr. Hughes’ argument had 
been ‘“‘lifted” bodily from a newspaper, 
Nortoni read from the paper in his hand. 
To the jury that seemed the crux in the 
case, as Nortoni wanted. There was no 
possible explanation. Mr. Hughes had 
made them cry over some other dog 
beside the one at bar, and they em- 
phasized their disapproval by not only 
finding the farmer guilty, but putting 
him under a $1,000 peace bond. He 
couldn’t give the bond and had to stay 
in jail six months. 
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LAWS OF THE VISIGOTHS 


The Visigothic Code (Forum Judicum). Trans- 
lated from the original Latin, and edited by S. P. 
Scott, author of ‘‘Through Spain’’ and ‘‘History of 
the Moorish Empire in Europe,’’ member of the 
Comparative Law Bureau of the American Bar 
Association. Boston Book Co., Boston. Pp. lxxiv, 
409+ 9 (index). ($5.) 


HE legislation of the Visigoths is 

of historical importance as an inter- 
esting stage in the evolution of Conti- 
nental legal institutions. No barbaric 
nation during the early Middle Ages was 
more under the influence of Rome than 
the Goths. Before the downfall of the 
Empire, they had been settled for a 
considerable time on Roman soil and had 
acquired much of Roman civilization. 
When the western branch of the nation 
invaded Spain, it found there a people 
of Basque and Celtic elements which 
had become to a large degree Roman- 
ized. The resulting legislation was there- 
fore destined to exemplify not so much 
the gradual reception of Roman law by 
barbarians, that process having already 
been largely accomplished, as the vicissi- 
tudes of a debased Roman law in its 
friction with the vaguely defined forces 
of barbaric custom. 

The Visigoths of Spain and France 
both codified Roman law for the use of 
their subjects and adopted Roman en- 
actments wholesale. The laws of King 
Euric, dating from about 464 A.D., are 
the most ancient Visigothic legislation 
of which we know, and only fragments 
of them have survived. In these frag- 
ments Professor Vinogradoff has found 
a number of paragraphs drawn from 
Roman sources. In 506 King Alaric II 
codified the Roman law of the Visigoths 
under the name of the Breviary of 
Alaric, which was a compendium of the 
enactments of the later Empire, and 


had some points of similarity with the 
Code of Justinian, enacted some thirty 
years later. The Breviary became the 
standard source of Roman law through- 
out Western Europe during the earlier 
half of the Middle Ages, being taken over 
by the Franks with their conquest of 
Southern Gaul, and is interesting as 
marking the debasement of Roman law. 
It has been well edited by a German 
scholar, Hanel. 

The Breviary of Alaric was succeeded 
by other legislation in the sixth century, 
in which the Visigoths yielded more and 
more to the influence of Roman rules. 
The national edicts of King Recared, 
at the time of his conversion from 
Arianism to Roman Christianity, marked 
the growth of a more national body of 
laws. In the seventh century the two 
kings Chindaswind and Recceswind in- 
troduced territorial codes based on 
Roman patterns, and repealed conflict- 
ing enactments. The introduction of 
Roman Christianity marked the begin- 
ning of a period of decadence; the Visi- 
goths henceforth grew more luxurious, 
less powerful in war, and more addicted 
to religious persecution. Under Recces- 
wind the Forum Judicum was promul- 
gated, to which additions were later 
made by King Erwig and King Egica. 
Twenty-six years after Erwig had re- 
vised the Forum Judicum the Visigoths, 
incapable of resisting the Saracenic 
invaders, succumbed to conquest. 

The document now translated by Mr. 
Scott is Erwig’s revision of the Forum 
Judicum, although he assumes that he 
is translating the compilation of Chin- 
daswind and Recceswind. He does not 
say what text he has used. The edi- 
tion of the Royal Spanish Academy, 
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published in 1815, surely was not a text 
desirable to follow. 

The translator’s introduction is of 
little value, and throws little light on the 
place occupied by the Forum Judicum 
in the history of European law. The 
declaration that the Teutons and the 
Goths were distinct (p. vi) is surprising, 
and thedescription of the original Goths 
as typical savages (p. vii) must be taken 
with a grain of salt. Sufficient emphasis 
is not laid on the extent to which the 
Visigoths had been Romanized before 
their invasion of the Peninsula (p. viii). 
The total loss of Euric’s laws is incor- 
rectly assumed (p. xxiv). The Code of 
Justinian is wrongly stated to have 
antedated the Breviary of Alaric (p. 
xxiv). It does not appear on what 
ground the editor makes the broad 
statement (p. xxiv) that the Forum 
Judicum was formed from the com- 
pilations of Euric and Alaric. It is not 
clear why he supposes it to have ex- 
erted so much influence on the destinies 
of Europe. Full recognition of barbarian 
usage is not given in the assumption 
that all the antigua, so called, are de- 
rived from Roman sources. 

The Forum Judicum is interesting to 
read, as a mingling of debased Roman 
law with the intolerant spirit of the 
Spanish Inquisition. Belonging, how- 
ever, to the period of Visigothic deca- 
dence, it does not faithfully portray the 
great qualities of the nation, and its 
importance as a forerunner of Conti- 
nental legal systems, in comparison with 
that of the Breviary of Alaric, seems to 
have been overrated. Indeed, it is 
doubtful whether the title ‘‘Visigothic 
Code”’ was a desirable one for the Com- 
parative Law Bureau of the American 
Bar Association to employ. The trans- 
lation, however, seems to have been 
executed with pains and discernment, 
in the face of considerable difficulties. 
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LAND ACTIONS IN GEORGIA 


A Practical Treatise on the Law and Procedure 
involved in the Preparation and Trial of Cases of 
Ejectment and other Actions at Law respecting 
Titles to Land. Treating particularly of the plead. 
ing, practice and evidence, and ina general way also 
of the principles of the substantive law involved in 
such actions. By Arthur Gray Powell, Judge of the 
Court of Appeals of Georgia. The Harrison Co,, 
Atlanta. Pp. 583+ 47 (table of cases) + 12] 
(index). ($7.50.) 

HIS volume, prepared especially 

with reference to the trial of land 
titles in the state of Georgia, deals 
largely with the law of ejectment. In 
Georgia the substantive law is in the 
main the common law. The local code 
practice and pleading are peculiar and 
technical, but the practitioner still has 
the option of using the old common law 
actions to try his title. Many of the 
older and intricate technicalities of the 
action of ejectment have been done 
away with, and the form of action now 
used in Georgia, although still based on 
the old procedure, has been modernized. 
Thus the practitioner has his choice 
between an action of ejectment and an 
action under the code. 

Judge Powell says that “while the 
members of the Bar of this state gener- 
ally recognize that the fictitious form of 
ejectment has its advantages, many able 
practitioners hesitate to use it, because 
of the inadequacy of their information 
as to how to use it; they generally bring 
their action for the recovery of land 
under the code procedure, taking the 
hazards of its technicalities and often 
losing on that account cases which 
otherwise might have been won.” It 
is his ambition in writing this book to 
check the decadence into which the 
practice of land action is in danger of 
falling by neglecting the opportunity 
of the practitioner to avail himself of 
proceeding by ejectment. 

The present volume has traced with 
great ability the history and development 
of ejectment proceedings at common 
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law, and then presents the development 
of these common law doctrines and the 
adaptation of them to American condi- 
tions. To this extent this book has a 
scope and usefulness beyond the limits 
of Georgia, and will prove an instruc- 
tive guide in any state where the 
common law still prevails in land actions. 
To the student of law the book will also 
prove useful in giving a general view of 
this intricate subject. The propositions 
are stated simply and intelligently in 
the main text and exemplified and 
elaborated in the footnotes. The cases 
cited are collected with care, analyzed 
and reconciled so as to present the local 
development of the law not only chron- 
ologically, but logically. The book as a 
whole is a good example of the best kind 
of local text-book. 





WHELESS’S LAWS OF MEXICO 


Compendium of the Laws of Mexico; officially 
authorized by the Mexican government, containing 
the federal Constitution, with all amendments, and 
a thorough abridgment of all the codes and special 
laws of importance to foreigners concerned with 
business in the republic; all accurately translated 
into English. By Joseph Wheless of the St. Louis 
bar. F. H. Thomas Law Book Co., St. Louis. 
2v. V. 1, pp. lxxxv, 521; v. 2, pp. 462+ 64 (in- 
dex). ($10.) 

R. JOSEPH WHELESS of St. 
Louis in his ‘Compendium of the 
Laws of Mexico” has for the first time 
made Mexican jurisprudence readily 
accessible to the American student and 
the American lawyer called upon to 
advise or act in Mexican matters. The 
need for just such a work has been 
steadily growing, and the many who 
have awaited its coming, as well as the 
author himself, are to be congratulated 
upon having the long-felt need so 
thoroughly and successfully satisfied. 
Owing to the derivation of Mexican 
law from Roman and Civil sources with 
their minute codifications, and for the 
further reason that in Mexico the federal 
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jurisdiction is much more extensive in 
relation to the state law than in our 
own country, the “Compendium’”’ pre- 
sents a completer exposition of the law 
of Mexico than could any similar 
treatise upon American laws. 

The book begins with the federal 
constitution, upon which is based the 
whole structure not only of the Republic, 
but of its constituent states and terri- 
tories, and the distribution of govern- 
mental functions between state and 
nation. 

After the public or institutional law 
the personal law, so much more impor- 
tant under the Civil system than under 
the common law, is then taken up, 
dealing as it does, in great detail, with 
questions of domicil, status, marriage, 
divorce, legitimacy, and so forth. The 
law of property, personal and real, is 
next treated. Under this head comes 
the very full and interesting considera- 
tion of servitudes, a branch of law much 
more developed and refined than our 
law of easements. After the subject of 
descents and successions, various dis- 
tinct branches of law, some of them 
governed by separate codes, are then 
dealt with in order, such as mercantile 
law, corporation law, negotiable instru- 
ments, carriers and bankruptcy; and 
practice and evidence are gone into at 
some length. 

The internal laws, public and private, 
being thus set forth, the second volume 
is devoted to the rights of foreigners 
and to topics of particular interest to 
foreigners in Mexico, such as public 
lands, waters and water rights, the 
especially important new mining law 
and the ever-necessary notarial law. 
This volume also includes trade-marks 
and copyrights, criminal law and re- 
sponsibility in tort, insurance, the law 
governing the issue of bonds by corpora- 
tions, and various matters of such dis- 
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tinctly practical concern as the tariff 
schedules and the stamp tax. Almost 
the most useful part of the work to the 
practising lawyer is the schedule of 
forms in Spanish with the translations 
appended. 

Regarded as a whole the work is 
scholarly in conception, logical in ar- 
rangement and thorough in execution. 
The correctness of the translation and 
the general reliability of the book as a 
work of reference are vouched for by 
the evident care taken in its preparation; 
the method of its compilation (the whole 
being in the form of a condensation of 
sections of the several codes); and 
finally by the official sanction given the 
compilation by the Republic of Mexico. 





RICARDO 


David Ricardo: A Centenary Estimate. By 
acob H. Hollander, Ph.D., Professor of Political 
conomy in the Johns Hopkins University. Johns 
Hopkins University Studies in Historical and 
Political Science, Series 28, no. 4. Johns Hopkins 
Press, Baltimore. Pp. 137 (index). (Cloth, $1.50, 
paper, $1.) 
N WRITING any commemorative 
address, there is always the temp- 
tation to adopt a laudatory tone. There 
seems to be a canon of good taste which 
prohibits a stringently critical attitude, 
alike at centenaries and at funerals. It 
was but natural, therefore, that these 
three lectures, delivered at Harvard to 
mark the hundredth anniversary of the 
publication of ‘“‘The High Price of Bul- 
lion,” should have been more _bio- 
graphical and appreciative in style than 
frigidly technical and impersonal. At 
the same time, Professor Hollander, as 
was to be expected, exercises a scholarly 
candor, and concedes, en passant, that 
Ricardo’s ‘‘data may have been inade- 
quate, his method in part defective, and 
his conclusions sometimes misleading.” 
He does not dwell on these defects, 
deeming them sufficiently obvious. The 
book is chiefly a summary of Ricardo’s 
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lifework, designed to bring out in sharp 
definition the reasons for his being held 
in such high esteem by economists, 
Ricardo “‘conceived a positive science of 
political economy constituted of the ten- 
dencies or laws prevailing with respect 
to a clearly defined group of phenomena.” 
These tendencies or laws, deduced with 
the aid of keen analytical powers sharp- 
ened by his experience as a successful fin- 
ancier, he assembled ‘into a coherent 
whole, enunciated in unsystematic ellip- 
tical form, but characterized by all the 
essentials of a body of scientific doctrine. 
By this service he raised economic study 
to a new dignity, giving it conscious- 
ness and impetus.” 

It becomes very clear, from a reading 
of these interesting and informing pages, 
why Ricardo’s ‘Principles of Political 
Economy and Taxation’? marked such 
a tremendous advance, in scientific 
method, beyond Adam Smith’s ‘‘Wealth 
of Nations,” and why it achieved a 
unique position in the literature of the 
classical political economy. The book 
will be found a helpful and stimulating 
introduction to closer study of the 
Ricardian system. 





NELLIS’S STREET RAILWAYS 


The Law of Street Railroads: a complete treatise 
on the law relating to the organization of street 
railroads, the acquisition of their franchises and 
property, etc. By Andrew J. Nellis. 2d ed. 
Matthew Bender & Co., Albany. V. 1, pp. clxxx 
(table of cases), 654; v. 2, pp. ix, 688-+ 159 (index). 
($13.) 

HIS work belongs to that large 

class of specialized text-books with 
which lawyers are familiar, the manner 
of whose execution exhibits no remark- 
able excellence or distinction, but which, 
nevertheless, because of the industry 
which has gone into them, may well serve 
practical needs of the profession to a 
very great extent. 


Nellis’s ‘‘Law of Street Surface Rail- 
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roads” appeared in 1902, and dealt only 
incidentally with the subject of negli- 
gence. The great bulk of accident liti- 
gation induced the writer to issue a 
second work two years later on ‘Street 
Railroad Accident Law,” in the prepara- 
tion of which he was assisted by Dewitt 
C. Moore, Esq. These two volumes were 
favorably received, and the need of a 
new edition being felt, the publishers 
have seen fit to merge the two works in 
one, avoiding any duplication of mate- 
rial which might have resulted, and 
bringing the treatment down to date. 
The outcome is a comprehensive treatise 
on the law relating to street railway 
corporations, their franchises and prop- 
erty, their regulation by statute and 
ordinance, and their rights and liabili- 
ties, and of the law of negligence appli- 
cable to such corporations, and pleading 
and practice under it. The new edition 
seems to have been prepared with accu- 
racy and pains. The topics of negli- 
gence are very fully covered. 





BLACK ON STATUTORY 
CONSTRUCTION 


Construction and Interpretation of the Laws. 


By Henry Campbell Black, M.A. (2d ed.) Horn- 
book Series. West Publishing Company, St. Paul. 
Pp. 710+ xii. ($3.75.) 


HE method and standard set and 
maintained by the Hornbook Series 

of legal text-books is too well known to 
need explanation. The present volume 
sustains the high standard of that series. 
The terse formulation of the rules of law 
set forth in the manner of a code is 
useful alike to the busy practitioner and 
the law student. With the increasing 
importance of the acts passed by Con- 
gress and the state legislatures the use- 
fulness of an adequate book dealing with 
the interpretation of statutes is apparent. 
To be effective such a book, however, 
must be thoroughly up-to-date. Since 
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the first edition of this work a very large 
number of citations have been added, 
and cases cited during the last fifteen 
years are now made easily available by 
the full footnotes and classification 
adopted by the author. 

While the principles of law involved 
are becoming well settled, yet the varied 
application of these principles to new 
statutes is constantly before the courts. 
It is impossible to take up any volume 
of reports, either federal or from any 
state, without finding a considerable 
number of the cases reported dealing 
with the interpretations of some statute. 
Courts are increasingly anxious to make 
a statute carry out the intention of the 
legislative body that enacted it. They 
have become more and more impatient 
of the quibble and technicality which 
evade or totally destroy the legislative 
mandate. The author of the present 
volume has emphasized this spirit in 
expounding the cardinal and funda- 
mental principles underlying the inter- 
pretations of all statutes. This volume 
will be found a convenient guide, both 
to the practitioner and to the law 
student, in easily acquiring an under- 
standing of the difficult points that are 
only too apt to arise from the hasty 
legislation that is annually increasing 
our statute law in appalling quantity. 
The usefulness of the book has also 
been much increased by the key num- 
ber system adopted by the West Pub- 
lishing Company through all its recent 
publications. 


HUNGARIAN HISTORY 


The Development of Hungarian Constitutional 
Liberty. By Count Julius Andrdssy. Translated 
from the Hungarian by C. Arthur and Ilona Ginever. 
Kegan Paul, Trench, Triibner & Co., Ltd., London. 
Pp. 465. 


HE eminent statesman who wrote 
this book rendered distinguished 
services to Hungary in the conflict with 
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Franz Josef, leading to the constitutional 
agreement of 1867 making Hungary a 
partner in the Dual Monarchy. It is 
of interest to see what this friend of 
constitutional liberty and earnest worker 
on behalf of nationalist ideas finds in the 
history of Hungary to show the almost 
continuous existence of a strong national 
tradition. He has interpreted Hun- 
garian history from a nationalist stand- 
point, with such zeal as might afford at 
times some ground for the charge of 
unconscious partisanship. 

The volume is only a part of the work 
projected, dealing with the period from 
896 to 1619 a.v. The writer freely 
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indulges in reflections and aphorisms 
which sometimes assume more informa. 
tion concerning the course of historical 
events than he seems inclined to impart, 
Much of the book is discursive rather 
than descriptive, and rather tedious, 
The opening chapter gives a very vague 
idea of the origin of the Hungarian 
people, and the author lacks precision 
of statement. The book contains neither 
references nor index. Treating of an 
important phase of medieval history, 
the book will be esteemed, however, 
as one of the few of value dealing 
with its general subject in an accessible 
form. 





Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 


Armaments. See Panama Canal Fortifica- 
tion. 
Banking. ‘‘The United States Postal Sav- 


ings Bank.”” By E. W. Kemmerer. Political 


Science Quarterly, v. 26, p. 462 (Sept.). 

Making a statistical comparison of savings 
bank and post-office facilities, the writer thinks 
that a strong case is made out in favor of the 
post-offices. The provisions of the Postal Sav- 
ings Bank Act are described at some length. 


Civil Service Reform. See History. 


Defamation. ‘Libel in England and 
America.”” By Hon. William J. Gaynor. Cen- 
tury, v. 82, p. 824 (Oct.). 

“We... often read of verdicts in civil 
actions for damages for libel in England much 
larger in amount and so much more frequent 
than we are accustomed to in this country. .. . 
Most people think these differences are because 
the law of libel in England is different from ours. 
They ask, Why should not our libel laws be 
changed to be like those of England, so that we 
may also punish libelers and stop their detest- 
able trade, the meanest and basest known? 
They are mistaken. Our libel laws are in all 
essential respects the same as those of England. 
The difference is in the failure of prosecuting 
officers to enforce them, and in the weakness 
of our courts in the trial of libel cases, criminal 
and civil. If our jurors also deal lightly with 


libels against which the jurors of England 
sternly set their faces, the fault is still with our 
judges. In England the judge fulfills his office. 
He takes and keeps that legitimate control and 
direction of the case on trial which belongs to 
him by law. . . . Our judges have always had 
the same wholesome power, but many of them 
let it slip through their fingers.” 

Mayor Gaynor gives an interesting sketch of 
the history of the law of libel both in this coun- 
try and in England. 


Direct Government. ‘‘ ‘People’s Rule’ in 
Municipal Affairs.” By G. H. Haynes. Political 
Science Quarterly, v. 26, p. 432 (Sept.). 


A review of the results of the municipal 
election of 1910 in Portland, Ore. The writer 
considers the disadvantage of several unquestion- 
ably ill-judged verdicts of the voters more than 
offset by the widespread interest awakened in 
government and the more intelligent discrimina- 
tion shown by the voters. 


“The Initiative, Referendum and Recall.” 
By T. A. Sherwood. 73 Central Law Journal 167 
(Sept. 8). 

A vigorous argument against these objection- 
able measures, which might be more convincing 
if it were less ingenious. 

“The ‘Recall’ in Seattle.” By Burton J. Hen- 
drick. McClure’s, v. 37, p. 647 (Oct.). 

Describing the recall of Mayor Gill of Seattle» 
whose administration was marked by an out- 
break of vice and corruption throughout the 
city. 
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“Is Republican and Representative Govern- 
ment Synonymous?” By Ed. C. Gottry. 73 Cen- 
tral Law Journal 222 (Sept. 29). 

“In so far as the states formerly a part of the 
Northwest Territory are concerned, they are 
forever precluded by the Ordinance of 1787 from 
making any change in their form of government 
which hee: * make it a democracy. Article 5 of 
the Ordinance says, ‘Provided, the constitutions 
and governments to be formed’ (in this terri- 
tory) ‘shall be Republican and in conformity to 
the principles contained in these articles.’ . . . 
Are there any ‘principles’ contained in the Ordi- 
nance which throw any light on the meaning of 
this word ‘Republican’ as here used in the con- 
nection found? There certainly are, and they 
are most emphatically representative.” 


See Government. 


Government. ‘Representative as Against 
Direct Government.’’ By Congressman Samuel 
W. McCall. Aélantic, v. 108, p. 456 (Oct.). 


“The framers of our Constitution were en- 
deavoring to establish a government which 
should have sway over a great territory and a 
population already large and which they knew 
would rapidly increase. They were about to 
consummate the most democratic movement that 
had ever occurred on a grand scale in the his- 
tory of the world. They well knew from the 
experiments of the past the inevitable limitations 
upon direct democratic government, and, being 
statesmen as well as Democrats, they sought to 
make their government enduring by guarding 
against the excesses which had so often brought 
popular governments to destruction. They es- 
tablished a government which Lincoln called 
‘of the people, by the people, for the people,’ 
and in order effectively to create it they adopted 
limitations which would make its continued 
existence a. They knew that, if the gov- 
ernmental energy became too much diluted and 
dissolved, the evils of anarchy would result, and 
that there would follow a reaction to the other 
extreme, with the resulting overthrow of popular 
rights. They saw clearly the line over which 
they might not pass in pretended devotion to 
the democratic idea without establishing gov- 
ernment of the demagogue, by the demagogue, 
and for the demagogue, with the recoil in favor 
of autocracy sure speedily to follow.” 


Great Britain. ‘“‘Before and After the Veto.” 
By Edward Porritt. North American Review, v, 
194, p. 505 (Oct.). 


Reviewing the significant events of the past 
few months, the writer incidentally makes an 
observation likely to introduce readers to a novel 
aspect of the case. ‘‘There is no ground,” he 
says, “for the apprehension that the House of 
Lords will sink into a chamber like the House of 
Lords in the old Parliament of Ireland, or like 
the Senate at Ottawa. Power of delay for two 
sessions in a country where the people are so 
politically well educated, so politically alert, 
and on whom party ties are so little binding, is 
an enormous power. It is a power that will give 
a new importance to the House of Lords, and 
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furnish an infinitely larger field of political ser- 
vice for its men of ability and distinction.” 


“The Referendum in Great Britain.” By Her- 
bert W. Horwill. Political Science Quarterly, v. 
26, p. 415 (Sept.). 


A summary of the arguments advanced in the 
recent discussion of this issue by English party 
leaders. ‘The referendum, if not yet acclima- 
tized in England as a method of government, has 
at any rate been acclimati as a political 
issue. 


‘i See Direct Government, Legislative Proce- 
ure. 


Hindu Law. ‘Indian Law and English Legis- 
lation, II.”” By Justice Sankaran Nair. Contem- 
porary Review, v. 100, p. 349 (Sept.). 


“Are the Hindus to be told that so long as 
they remain Hindus by religion they must fol- 
low the Hindu Law? There is no Hindu Church 
authorized to declare what Hinduism is. The 
differences in doctrine and ritual between some 
of the sects are wider than those which separate 
them from Christianity or Mohammedanism. 
Among the sects are some, not small in numbers, 
who deny the authority of the Vedas, do not 
recognize the caste system, and accord to women 
a position very different from that allowed by 
Hindu Law as interpreted by the Courts. Yet 
all these are Hindus governed by Hindu Law. 
Is the British Government justified in coercing 
the modern Hindu into the profession of a phase 
of Hindu religion which he believes he has out- 
grown? ... For the government the simplest 
course is to say to the reformers: ‘If you are not 
willing to follow your Hindu Law, give it up. 
You are at liberty to follow the Indian Succession 
Act, or a Marriage Act like III of 1872. In our 
opinion that is a law fit to be adopted by any 
modern society, but we do not wish to force it 
on you. You are at liberty to followit if you 
choose.’ ”’ 


History. ‘Polk and the Oregon Compromise 
of 1846.” By R. L. Schuyler. Political Science 
Quarterly, v. 26, p. 443 (Sept.). 


Reviewing the controversy with England re- 
garding the Oregon boundary, the writer seeks 
to give Polk credit for his share in promoting a 

ceable adjustment. He complains that Polk 
as wrongly been condemned by historians with- 
out a fair hearing. 


“Cleveland’s Administrations.” By James 
Ford Rhodes. Scribner’s, v. 50, p. 496 (Oct.). 


“It may be safely affirmed that Cleveland did 
more for the cause of civil service reform than 
any President except Roosevelt, whose work 
both as commissioner and as President mark 
him as the chief promoter of this phase of good 
government; but Cleveland’s task in his first 
administration was the more difficult. . . . 

“Had Cleveland understood Congress and pos- 
sessed the art of facile negotiation that belonged 
to his successor, McKinley, he could undoubtedly 
have brought the contest between himself and 
Gorman to a drawn battle and so secured a 
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better bill. . . . Gorman was the father of the 
law, posing as the conservative protector of 
American industries against what was regarded 
as the revolutionary designs of the President and 
the House. Yet if the history and tradition 
of the party and the platform of 1892, on which 
the Democrats came into possession of the gov- 
ernment, are the test, the faithful Democrat is 
Cleveland, not Gorman.” 


International Arbitration. ‘‘The Concept 
of Legality in International Arbitration.”” By 
Prof. Paul S. Reinsch. 5 Journal of International 
Law 604 (July). 


Possibly the most important article of the 
month. 

“In the drafts for general arbitration treatise 
recently submitted by the American Government 
the term ‘justiciable’ is used, it being provided 
that arbitration shall not be obligatory in case 
one of the nations considers the subject-matter 
of controversy not internationally justiciable. 
It will be necessary to determine how far this 
new term coincides in its application with the 
concept of legality. 

“Legality in international law has heretofore, 
in the absence of authoritative judicial and legis- 
lative organs, been associated with the idea of 
universal acceptance or custom.... It is, 
however, apparent that clear thinking demands 
that the term legal should be associated with some 
such definite external criteria as universal accept- 
ance or declaration by a definite, authoritative 
tribunal. In this sense comparatively few prin- 
ciples of international law can be said to have 
achieved the status of recognized legality. .. . 

“It is apprehended by many writers, among 
whom Mr. Baty may be cited, that the applica- 
tion of the concept of legality in international 
arbitration is inopportune and dangerous, as it 
involves the subjection of the flexible life of the 
state to the rigid criteria of legal reasoning. 
They object to having the atmosphere of civil 
law courts brought into international affairs. 
It is true that the development of law, both in 
Rome and in England, has followed out certain 
very rigid standards. We need only think of 
the doctrine of consideration and of real prop- 
erty law in England. In awarding its reme- 
dies, the English common law has strictly ad- 
hered to the idea that nothing could be measured 
in terms of law that did not have money value. 
Actions were, therefore, not allowed unless 
pecuniary damages could be alleged. We have 
noted the reflex effect of this reasoning in the 
reluctance of international commissions to take 
up questions of national dignity and honor, 
which manifestly cannot be adjusted according 
to mere money standards. But it must be re- 
membered that the other portion of English 
law, the system of equity, is more flexible in its 
remedies, that it grants injunctions and decrees 
specific performance. The general concept of 
equity is, of course, even broader than that 
contained in the English system of that name. 
It involves the application of general standards 
of justice, and the determination of what in 
good faith ought to be performed. Questions 
involving such considerations have now already 
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come before international tribunals. The Casg 
Blanca controversy involved the relation of two 
sovereign Powers and might well have impli. 
cated their dignity and honor... . 

“It will be seen, therefore, that in international 
arbitration the concept of legality tends to 
broaden out into interpretations which are based 
upon ideas of equity, justice and fair dealing, 
The term ‘justiciable’ is, therefore, not confined 
to what is legal in the strictest sense of the word, 
but it also, if we consult the recent experience 
of nations, would be held to cover any matters 
in which a definite ascertainment of inter. 
national duty and propriety is desirable. When- 
ever the rightfulness and justice of conduct is 
capable of determination by a body of impartial 
judges, a judicial question exists. To confine 
the word ‘justiciable’ to narrower, purely legal 
limits would be dangerous in several ways. . . 
Sovereignty is not a question of law, but of 
fact. ... Each sovereign society still has to 
rely upon the virtue within itself alone for the 
maintenance of its political power. . . . The 
matter of the distribution of populations 
over the globe will be determined yet for a 
while by other forces than legal rules. This is 
also true of such great national policies as that 
which is known as the Monroe Doctrine. ... 
When international justice has been given a 
sword, then, indeed, her sway will cover some, 
if not all, of the matters here mentioned.” 


“The Function of Private Codification in 
International Law.’’ By Hon. Elihu Root. 5 
Journal of International Law 577 (July). 


Address of the President, delivered at the 
fifth annual meeting of American Society of 
International Law last April. 

“What subjects shall be ‘ripe for embodiment 
in international regulation’ when the next great 
law-making council of the nations convenes; 
where lies the greatest need; in what direction 
are the lines of least resistance; upon what sub- 
ject is general opinion most nearly ready for 
crystallization? That some subject shall be 
ready with opinions sufficiently matured to 
make it possible for a conference within the short 
space of a few months to reach effective conclu- 
sions is vital to the continuance of the progress 
in which we are all so deeply interested. Now, 
as heretofore, the work of preparation must be 
done chiefly upon private and unofficial initia- 
tive. Codifiers must draft and systematize and 
clarify. Associations must discuss and obviate 
objections, and reconcile the philosophical and 
the practical, and work out conclusions and edu- 
cate opinion. Industry, learning, accurate 
thought, knowledge of practical affairs, and 
breadth of view must prepare the definite ex- 
pression of what has been found to be just and 
reasonable, so that there may be that formal 
acceptance which shall make it international 
law. The necessity of this development of 
international law to the movement for inter- 
national judicial settlement is well illustrated 
by the Conference of London.” 


International Law. See International Arbi- 
tration, Neutralization, Panama Canal Fortifi- 
cation. 
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Legislative Procedure. ‘‘The Syndication 
of the Speakership.”” By C. R. Atkinson and 
C. A. Beard. Political Science Quarterly, v. 26, 


p. 381 (Sept.). 

The writers review the parliamentary practice 
of the National House of Representatives from 
the first, and describe the dramatic develop- 
ments leading to the Speaker’s being deprived 
of the power he had previously exerted through 
the Committee on Rules. They think it too 
early to determine whether the new arrangement 
will meet the test of efficiency. How strong a 
directing body it may produce, in the Committee 
on Rules, and how successfully the system may 
meet parliamentary situations as they arise, 
only the future can determine. 

Local Government. See Direct Govern- 
ment. 

Monopolies. ‘The Father of the Anti-Trust 
Law.” By Francis E. Leupp. Outlook, v. 99, 
p. 271 (Sept. 30). 

“Looking over the legislative record, we find 
that what we know as the Sherman act is not a 
Sherman act at all. Mr. Sherman had nothing 
whatever to do with it beyond holding a place 
for it on the Senate calendar by putting in an 
impossible bill of his own. If it is to be named 
in honor of anyone, its proper title is the 
Edmunds Anti-Trust Act.” 


Neutralization. ‘‘Some Effects of Neutrali- 
zation.” By Cyrus F. Wicker. 5 Journal of 
International Law 639 (July). 

“Permanent neutrality has developed out of 
a privilege, applied to single states, into a power 
available to the peace-loving, colony-holding 
nations of today. It can no longer be misjudged 
as a restriction upon free development. It has 
been seen that neutralized states may erect 
fortresses in their own defense, that they may 
enter into alliances except those for purposes of 
offensive war, that they may direct their internal 
affairs exclusive of foreign control, that they 
may acquire colonies, and finally that they may 
conclude treaties for commerce and friendly 
trade. ... 

“Neutralization is the remedy lying ready to 
our hands for removing not only the causes of 
war, but also the intolerable burdens of armed 
peace. There is no loss of honor to a state in 
accepting neutralization and no occasion for 
shame in granting it to colonial possessions. . . . 
South America in particular may propose it 
for one or all of her states, and by union in this 
respect maintain before the world any principle 
of permanent neutrality to which she wholly 
gave her support. Not only would her growing 
nations be Send from the crippling burdens of 
competitive militarism, but also, once prejudices 
and the fear of aggression removed, a way would 
be opened to a friendly and far more stable 
relationship toward all the world which could 
not fail to meet with the approval of the Powers. 
This result in the futherance of national develop- 
ment and international peace would be inesti- 
mable; it is also possible.” 

See Panama Canal Fortification. 
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Old Age Relief (Contributory). ‘Com. 
pulsory Old-Age Insurance in France.” By 
I. M. Rubinow. Political Science Quarterly, 
v. 26, p. 500 (Sept.). 

The law of 1910 is explained in detail, as 
“marking an important advance in French 
social legislation.” Earlier bills are described 
by way of introduction. 


Panama Canal Fortification. ‘The Canal 
Fortifications and the Treaty.” By Crammond 
Kennedy. 5 Journal of International Law 620 
(July). 

“The right of the United States to fortify the 
canal, as defined by herself in her treaty with 
Panama, is expressly conditional, and may never 
need to be exercised if the condition is observed, 
as it ought to be, by the parties concerned.” 

The writer makes a strong plea for neutrali- 

zation. 
_ “If, notwithstanding such examples of neutral- 
ization as Switzerland, Belgium, Luxembourg 
the Black Sea, the Straits of Magellan and the 
Suez Canal, we have no faith in the honor or 
common sense of nations, and if we are not 
willing to depend upon the efficiency of our navy, 
we might at least postpone the mounting of the 
guns on the fortifications of the canal until 
Admiral Mahan’s hypothetical power or the 
President's ‘irresponsible force or nation’ shows 
some sign of its existence and of its intention to 
challenge the civilization of the age by attacking 
or interfering with the use of the waterway 
between the two oceans.” 

See Neutralization. 


“The Right to Fortify the Panama Canal.” 
By Prof. Eugene Wambaugh. 5 Journal of 
International Law 615 (July). 


Professor Wambaugh, briefly reviewing treaty 
stipulations and Lord Lansdowne’s memorandum 
on the Hay-Pauncefote treaty, concludes that 
the United States has a clear legal right to fortify 
the canal, but he intimates that a larger ques- 
tion of public policy remains. 


Procedure. ‘Law and Equity in the Federal 
Courts — Abolishing the Distinction and Other 
Reforms.” By Prof. Roscoe Pound. 73 Central 
Law Journal 204 (Sept. 22). 


From a searching examination of decisions of 
the Supreme Court Professor Pound draws these 
conclusions: — 

““(1) The Constitution gives the courts both 
legal and equitable jurisdiction, that is, the power 
to give both legal and equitable remedies, so 
that neither may be taken away by legislatior. 
_ ‘(2) The Constitution preserves a right to a 
jury trial of legal issues triable only in an action 
at law under the common law, which cannot be 
taken away, though it may be waived by the 
party entitled. 

(3) If the remedies and the right so secured 
are not taken away or impaired, the mere man- 
ner in which the remedy shall be sought and the 
issue to be tried shall be presented is subject to 
legislative control. 
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“(4) Hence, if anything, legislation only 
requires the present complete and absolute 
separation of law and equity in federal pro- 
codure. ... 

“In some ways the federal courts are much 
better situated to allow this desirable practice 
without legislation than was the Supreme Court 
of New Hampshire. In the federal courts, the 
practice at law by statute conforms to the state 
practice, which almost everywhere allows amend- 
ment from law to equity or vice versa. The 
practice in equity, by statute, is subject to 
regulation by rules of court. With full legal and 
equitable jurisdiction in all the federal courts, 
it would seem that, unless the long line of dicta 
above quoted afford an insuperable obstacle, 
the power to make equity rules might well be 
invoked and obviate the interference of Congress. 
Moreover, there is good federal precedent for 
such amendment without even a federal equity 
rule. (Schurmeyer v. Life Ins. Co., 171 Fed. 1.)” 


Public Ownership. ‘Aspects of Public 
Ownership, III.’ By Sydney Brooks. North 
American Review, v. 194, p. 541 (Oct.). 


“The superiority of private over municipal 
trading in all that appertains to the business 
side is a factor of the utmost moment and must 
be held to go a long way towards justifying the 
exclusion of local authorities from competitive 
industries.” 


Real Property. See Torrens System. 


Social Reform. ‘What of the Individual?” 
By Samuel P. Orth, Assistant United States 
Attorney, Cleveland, Ohio. North American 
Review, v. 194, p. 517 (Oct.). 

“Every function of society, governmental, 
social, religious, and economic, will ultimately 
bring its influence to the adjustment of the 
balance between the individual and the group. 
It can be no artificial adjustment, it must be a 
natural co-operation. Society must not be 
robbed of the incentive to individual effort and 
reduced to a common and degrading monotony, 
a listless indolence fed by the state. Nor can 
it remain the prey of plutocratic greed. People 
are not to be plundered, nor are they to be 
plunderers, but to be co-workers.” 


State Insurance. See Old Age Relief. 


Taxation. ‘Taxation and Natural Law.” 
By Prof. John Bates Clark. Columbia Univer- 
sity. Aflantic, v. 108, p. 485 (Oct.). 

As a substitute for a system of taxation wrong 
in principle, taxing individuals on what they own, 
Professor Clark proposes a system through 
which, in accordance with the operation of an 
economic law, invested wealth may be made to 
pay taxes with the same fairness to individuals 
as if the owners of such wealth could be identi- 
fied and personally taxed on their holdings. 
His plan is that the state tax all instrumentali- 
ties of production. The effect would not be to 
diminish the entire fund of capital in use, but 
to keep it intact; nor would the profits of pro- 
ducers be diminished by the burden, which would 
be shifted to owners of capital, the producer 
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maintaining himself in as favorable a position 
as before, not through any increase of the prices 
on his manufactured goods, but through a general 
reduction of the rate of interest. Interest always 
tends to equal the product that can be gotten 
from the marginal part of social capital. 


Torrens System. ‘Title Insurance Which 
Does not Insure.’’ By Gilbert Ray Hawes, 
Insurance Times, v. 44, p. 251 (Sept.). 


“Tt is a well-known fact that every policy of 
title insurance is so loaded down with exceptions 
in Schedule B, and long conditions printed in 
fine type on the back of the policy, that it is 
almost impossible to compel the title insurance 
companies to pay any loss or damage. It is 
only where a suit has been actually brought for 
trespass, eviction or ejectment that the title 
insurance companies agree to defend the same, 
But they do not agree to cancel the lis pendens 
by bonding the property, and, consequently, 
the property holder finds himself with a law suit 
on his hands which may continue for years, and 
during which time he can neither sell nor mort- 
gage his property.” 

Workmen’s Compensation. 
setts Workmen’s Compensation Act.” 
Notes 105 (Sept.). 


A detailed synopsis of the Massachusetts act, 
to which is appended the opinion of the Justices 
of the Massachusetts Supreme Court sustaining 
its validity. 


‘*Massachu- 
15 Law 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. Gentilis. ‘‘Albericus Gentilis.” 
By Thomas Willing Balch. 5 Journal of Inter- 
national Law 665 (July). 


“Grotius himself acknowledged his great in- 
debtedness to Gentilis, and as Hallam has 
pointed out, the arrangement of the first and 
third books of Grotius’ treatise on ‘The Law 
of War and Peace’ is practically the same as 
o of the work of Gentilis on ‘The Law of 

eg 


Jellinek. ‘‘Georg Jellinek.”” Editorial. 5 
Journal of International Law 716 (July). 


Professor Jellinek, one of the leading authori- 
ties of the world on political science, died last 
January, at the age od day. He was the son of 
an Austrian Jewish Rabbi and theologian, and 
succeeded Bluntschli at the University of 
Heidelberg. ‘Das Recht des Modernen Staates’’ 
(1900) was his greatest work. It “represents the 
goal of Professor Jellinek’s efforts — the sum- 
mary of his many notable achievements. It is 
a storehouse of condensed learning, a model of 
scientific method, a masterpiece of juristic 
research.” 

Besides being a man of most profound intel- 
lect, Jellinek was also a splendid type of the 
university teacher, taking an affectionate inter- 
est in all the students his great reputation 
gathered about him. 
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La Follette. “‘Autobiography.” By Robert M. 
La Follette. American Magazine, v. 72, p. 660 
(Oct.). 

The first instalment of Senator La Follette’s 
autobiography, which he claims he wrote solely 
to exhibit the “‘struggle for a more representative 
government.” He here writes of his career, be- 
ginning at the time when he was a poverty- 
stricken lawyer, up to his service as district 


attorney. 

Detection of Crime. ‘The Insurance 
Agent.” By Harvey J. O'Higgins. McClure’s, 
y. 37, p. 599 (Oct.).. 


The fascinating narrative of how W. J. Burns 
went to Versailles, Indiana, disguised as an 
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insurance agent, and secured evidence for 
Attorney-General Ketcham of the lynchings of 
September, 1897, in Ripley County. 

Railway Accidents. ‘‘Speed.” By Charles 
Edward Russell. Hampton-Columbian, v. 27, 
p. 444 (Oct.). 

“The heart of the trouble with the American 
railroad is the way it is financed. It is always 
pleasant to read of the great fortunes that have 
been dug by a few men out of the American 
railroad system. It is not so pleasant to reflect 
that these fortunes have cost us an enormous 
amount in needlessly high freight rates, and have 
taken another toll in human life. We pay for 
ov all with our pocketbooks and also with our 

ives.” 





Latest Important Cases 


Carriers. Limitation of Liability for 
Loss of Baggage — Subject for State Regu- 
lation — Interstate Commerce Law Does 
not Apply — Limitation Void in Absence 
of Express Contract or Assent of Passenger. 

Mass. 


The Supreme Court of Massachusetts 
decided in the case of Hooker v. Boston 
& Maine R. R., 95 N. E. 945, that 
notwithstanding the provision that a 
railroad may not be liable for more 
than $100 in case of loss of a passenger’s 
baggage, the railroad may still be liable 
for the full value of the baggage when 
the passenger knew nothing of the regu- 
lation and did not assent to it. 

The facts were as follows: The plain- 
tiff passenger in this case left Boston 
on September 16, 1908, to go to Lake 
Sunapee, N.H. Her baggage was handled 
by the agents of the hotel at which she 
was stopping in Boston and she did not 
receive her checks for her two trunks 
and a suit-case until the day after her 
arrival at Lake Sunapee. On Septem- 
ber 17 the station at Lake Sunapee was 
burned and the plaintiff's baggage was 


destroyed in the fire. The two trunks 
were worth $35 and $20 apiece and the 
suit-case $12, exclusive of the contents, 
which were valued at $1,904.50. 

Judge Harris in the Superior Court 
had awarded a verdict of $2,133.04, 
which the Supreme Court sustained on 
exceptions, saying: — 

“The pivotal question is whether the 
limitation as to liability for loss of bag- 
gage transported without extra charge 
is a part of the passenger rate or tariff, 
or whether it is a subsidiary incident to 
the main matter of fare. We are of 
opinion that it is not an essential ele- 
ment in the fare for transportation of 
passengers. Limitation of liability by 
contract in case of loss has not been 
abolished by the interstate commerce 
act. Reasonable agreements in this re- 
gard are upheld... . 

“A rate established by a carrier and 
stated in its schedule as filed to be de- 
pended upon certain limitations of lia- 
bility can have no higher or different 
character than a like rate conditioned 
by a contract upon the same limitation 
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of liability. The carrier cannot make 
something of a rate merely by calling it 
by that name. It cannot convert that 
which is in its essence a subject for regu- 
lation, according to the law or policy 
of the several states, into the inexora- 
bility of a rate protected by federal 
laws. ... As we have pointed out, 
there is no doubt that by the common 
law of this Commonwealth the plaintiff 
was not bound by the limitation of lia- 
bility of which she was wholly ignorant. 
She could have been restricted in right 
of recovery only by express contract or 
by assent to a known regulation.” 


Child Labor Law. Child Employed 
in Violation of the Act Has Right of 
Action for Physical Injury — Private 
Right Arising from Breach of a Statutory 
Duty. Mass. 


In Berdos v. Tremont & Suffolk Mills, 
decided by the Massachusetts Supreme 
Court July 25, the plaintiff was less 
than fourteen years old, St. 1909, c. 514, 
s. 56, prohibiting the employment of 
children under fourteen years of age in 
factories. He sued the company for 
injuries received by his being cut by 
machinery in the cotton factory of the 
defendant, in whose favor a verdict was 
directed by the Superior Court. The 
Supreme Court held the direction of a 
verdict for the defendant reversible 
error, and sustained exceptions. 

The Court (Rugg, J.) said: — 

“It is a general rule of statutory 
interpretation that a violation of a duty 
created by statute, resulting in damage 
to one of the class for whose benefit the 
duty was established, confers a right of 
action upon the injured person. 

“A difficulty often arises to determine 
whether a private right arises for breach 
of the statutory duty imposed or whether 
the only consequence is to subject the 
violator to punishment. It is not enough 
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for a plaintiff to prove a violation of a 
statute concurrent with his injury, but 
he must go further and show that a con. 
dition to which the statute directly re- 
lates has a casual connection with his 
injury. It becomes necessary to deter- 
mine the purpose of this statute. . 

“This statute is a declaration of legis. 
lative policy that parents and guardians 
or children undertaking to act in their 
own behalf shall no longer be permitted 
to bargain at all as to the work of chil- 
dren of terder years in specified employ- 
ments. It relates to a class who are least 
able to protect themselves by appre- 
ciating and avoiding danger, or to re- 
quest instructions as to matters beyond 
their understanding, or to arrange by 
contract for their protection, or to resist 
any compulsion arising from their own 
necessities or other circumstances. There 
would be difficulty in discovering in- 
stances of failure to comply with the 
law arising from a tendency of both 
parties to such failure to conceal the 
wrong-doing. The statute has to do with 
the protection of childhood. It pertains 
to a subject of universal interest funda- 
mentally vital in its broader bearings to 
the future of mankind. These considera- 
tions require the inference that the rem- 
edy intended by the Legislature against 
the delinquent employer was not con- 
fined to the delinquent one. The right 
of civil action in addition may well have 
been regarded asa moreefficacious means 
of compelling observance of the law. 
Therefore, while the public purposes of 
this act are important, any member of 
the public so situated with reference to 
its subject-matter as to suffer special 
damage by its infraction has a right of 
action. ... 

“Apparently the sole cause of the 
injury was the temperamental uneasi- 
ness and heedlessness of the consequence 
of restless movements characteristic of 
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childhood when placed in the midst of 
rapidly moving machinery. Hence the 
violation of the statute may have been 
found to bea contributing or perhaps the 
sole cause of the injury suffered. The 
result is that the defendant is entitled 
to go to the jury upon the question of 
his own due care.” 


Election Laws. Ballots— Statute Pre- 
venting Separate Nominations from Ap- 
pearing in Separate Columns — Inde- 
pendent Voting — Constitutionality of Law 
Prescribing Form of Ballot. N. Y. 


The Tammany amendment tothe New 
York election law, known as the Levy 
law, passed in the last session of the 
New York legislature (Laws of 1911, 
c. 649), so changed section 331 of the 
Election Law as to prevent the name of 
a candidate from appearing more than 
once on the official ballot. As amended 
the law read: —- 

“If any person shall have been nomi- 
nated by more than one political party 
or independent body for the same office, 
his name shall be printed but once upon 
the ballot and shall appear in the party 
column of the party nominating him 
which appears first upon said ballot, 
unless the said candidate shall by a cer- 
tificate in writing duly signed and 
acknowledged by him request the cus- 
todian of primary records to print his 
name in the column of some other party 
or independent body which shall have 
nominated him, in which event his name 
shall be printed in such other column 
only.” 

The Supreme Court (Gavegan, J.) in 
a test case declared this provision un- 
constitutional, on the ground that the 
Legislature could not so legislate as to 
induce partisan voting by making inde- 
pendent voting difficult, and that the act 
was an arbitrary and unlawful discrimi- 
nation in favor of one class of voters. 


Latest Important Cases 
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This decision coming before the Appel- 
late Division on appeal, Justice Clarke 
rested his dissenting opinion on a similar 
ground, saying that this provision was 
“solely intended to prevent political 
combinations and fusions, and this is 
the very thing that I insist there is no 
right to prevent or hamper.”’ 

The Appellate Division declined, how- 
ever, to take this view of the law, the 
majority opinion of the Court (Ingraham, 
P. J., McLaughlin, Miller and Dowling, 
JJ., concurring), rendered Sept. 28, 
holding that the regulation applied 
merely to the form of the ballot and the 
position of names thereon; “it leaves 
each political party unrestricted power 
of nomination; gives to an elector the 
unrestricted and unimpaired power to 
vote for any person he chooses for the 
office to be filled, and gives to each 
aspirant for the office the right to have 
his name printed upon the ballot as a 
candidate of any party or independent 
body for any office to which he aspires 
if he obtains a nomination by either a 
political party or an independent body 
of citizens... . 

“To declare an act of the Legislature 
void or violating a constitutional provi- 
sion it is essential that the act of the 
Legislature should be in violation of 
some specific provision of the consti- 
tution.”” (Matter of Hopper, reported 
in N. Y. Law Journal, Oct. 2.) 

The Court of Appeals reversed the 
ruling of the Appellate Division on 
Oct. 10, in a unanimous decision written 
by Chief Judge Cullen. The Court 
said: — 

“Constitutional provisions imply that 
every elector should have the right to 
vote with equal facility to other voters, 
or, to speak more accurately, without 
undue discrimination against him as to 
the manner of casting his vote... . 

“While the constitution does not guar- 
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antee that the elector shall be allowed to 
express his wish by a single mark, our 
position is that he is guaranteed the right 
to express his will by a single mark if 
other voters are given the right to ex- 
press theirs by a single mark, and there 
is no difficulty in according the right to 
all. 

“Inequality in the facilities afforded 
the electors in casting their votes may 
defeat the will of the people as tho- 
roughly as restrictions which the courts 
would hold to operate as a disfranchise- 
ment of voters.” 

The opinion argued that if it were pro- 
vided ‘‘that the candidates of the party 
polling the highest vote at the last elec- 
tion should be printed in one column 
and the electors allowed to vote there- 
for by a cross mark, while all other 
candidates were required to be voted for 
by writing or pasting their names on 
the ballots, I think no one would hesitate 
to condemn the scheme as unconstitu- 
tional.”” (Matter of Hopper, N. Y. 
Law Jour., Oct. 16.) 


Federai’ and State Powers. See 
Carriers. 


Monopolies. Rights of Patentees to 
Restrain Competition — Coerc.ve Con- 
tracts with Dealers Not Forbicden by 
Anti-Monopoly Statute. England. 


A recent British case is of interest as 
involving questions presented by our 
own law of monopolies as affected by 
the rights of owners of patents. In 
National Phonograph Co. of Australia, 
Lid. v. Menck (1911, A. C. p. 336) the 
Judicial Committee of the Privy Council 
dealt with a subject similar to that 
underlying the pending Massachusetts 
suits brought against the United Shoe 
Machinery Co. under the Sherman anti- 
trust law. The National Phonograph 
Co. sold the phonographs and phono- 
graph records of which they were the 
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patentees to jobbers, and the goods 
reached the retail trade under dealers’ 
contracts with the company, rendering 
the dealer liable to be withdrawn from 
the dealers’ list of the company if he 
undertook to undercut prices or to 
introduce rival goods by way of ex- 
change. The dealer Menck was tre- 
moved from the company’s list, but 
persisted in dealing in the company’s 
articles, and on being sued by the com- 
pany was adjudged by the High Court 
of Australia free to deal with the pat- 
ented articles as ordinary articles of 
commerce. 

The Privy Council reversed chis deci- 
sion, holding that the law applicable to 
the case was not that governing ordi- 
nary rights in personal property. On 
the contrary, the right to the privilege 
under the patent must be treated as 
distinct from the right of ownership in 
the article itself. It was demonstrated 
by a clear course of authority starting 
with Betts v. Willmott, in 1871, and run- 
ning through all the cases referred to by 
Griffith, C. J., that it was open to a 
licensee, by virtue of his statutory 
monopoly, to make a sale sub modo, or 
accompanied by restrictive conditions 
which would not apply in the case of 
ordinary chattels; secondly, that the 
imposition of these conditions in the 
case of a sale was not presumed, but, 
on the contrary, a sale having occurred, 
the presumption was that the full right 
of ownership was intended to be vested 
in the purchaser; while thirdly, the 
owner’s rights in a patented chattel 
would be limited if the knowledge of 
conditions imposed by the patentee or 
those representing the patentee were 
brought home to him at the time of 
sale. The right of patentees to restrain 
competition by means of coercive con- 
tracts with dealers was thus conceded. 


Patents. See Monopolies. 
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HOUSE OF GOVERNORS ACTS 
WITH UNDUE HASTE 


T IS unfortunate that the third 
annual Conference of the House 
of Governors should have furnished 
ground for any suspicion that the chief 
function of this body may be to antago- 
nize the federal Government and to at- 
tack the methods of the federal Supreme 
Court. If the principal mission of the 
House of Governors is to champion the 
cause of state rights, in the face of sup- 
posed encroachment by national agencies, 
it can have so little usefulness that it had 
better be abolished. If on the other 
hand it is to take a proper view of its 
functions, as a body representing citizens 
of the United States, subject to its laws, 
and is to take steps to co-operate for the 
promotion of the collective welfare of 
the states, for the realization of ideals 
which a union of states may legitimately 
entertain, its opportunities for useful 
service to the American people are un- 
bounded. 
The recent Conference was marred by 
a partisanship which led the members to 
forget the legitimate objects of their 
organization. The serious and impor- 
tant work awaiting the attention of the 
Conference, in outlining beneficent proj- 
ects of legislation and administration, 
while not entirely thrust aside, was rele- 
gated toa position of minor importance. 
Chief attention was focussed upon an 
issue not without a certain importance 
of its own, but of far less moment than the 





prejudiced and somewhat puerile action 
of the Conference served to indicate. 
The state rights theory is not in need of 
so boisterous a vindication as the Con- 
ference gave it. There have been no 
decisions of the United States Supreme 
Court crippling the rights of the states, 
nor is there any ground for the fear that 
the Supreme Court will not act dispass- 
ionately in protecting the states from 
any undue extension of federal power 
over the commerce within their borders. 

Judge Sanborn in the Minnesota Rate 
cases (Shepard v. Northern Pac. Ry., 
184 Fed. 765) gave expression to a very 
moderate doctrine. This is what he 
said: 


“The nation may regulate interstate fares and 
rates and all interstate commerce. To the extent 
necessary completely and effectually to protect 
the freedom of, and to regulate interstate com- 
merce, but no further, it may, by its Congress 
and its courts, effect and regulate intrastate 
commerce. To the extent that it does not sub- 
stantially burden or regulate interstate commerce, 
a state may regulate intrastate commerce and the 
fares and rates therein within its borders, but no 
further. It may enforce regulations of intrastate 
commerce and its fares and rates which only inci- 
dentally or remotely affect interstate commerce. 
But state laws, orders and regulations concern- 
ing intrastate commerce, or the fares or rates 
therein, which substantially burden or regulate 
interstate commerce, or the fares or rates therein, 
are beyond the powers of the state, and unconsti- 
tutional and void. And where the attempted 
exercise of the power of a state to regulate intra- 
state commerce, or the attempted exercise of any 
of its other powers impinges upon or conflicts 
with the constitutional power of the nation to 
protect the freedom of, and to regulate, interstate 
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commerce and the fares and rates therein, 
the latter must prevail because that which 
is not supreme must yield to that which is 
supreme.” 


It is difficult to imagine what there 
was in this decision to excite the ire of 
the Governors of twenty-five states. 
Throughout Judge Sanborn recognized 
the right of the states to regulate com- 
merce purely of an intra-state character. 
Can the Governors have read the deci- 
sion? Governor Harman, in fact, con- 
fessed that he had not heard of it before 
he attended the Conference. Governor 
Aldrich of Nebraska showed his lack of 
ability to take an unprejudiced view of 
the matter, by his intemperate denunci- 
ation of those minor federal judges who 
are ‘‘trying to tyrannize state govern- 
ments.’’ Governor Hadley of Missouri 
has long agitated too assiduously this 
issue of state regulation of rates to be 
in a position to speak with authority. 
Of the other Governors the majority 
voted on political party lines, affecting 
disdain for the centralizing tendencies of 
the Administration, which are supposed 
even to impair the independence of the 
Supreme Court. It was a singular 
situation, conducive to the triumph of 
overzealous partisanship, and crowned 
with a sensational exploit. 

While it is scarcely to be supposed 
that the House of Governors would have 
passed such an important vote without 
having the text of Judge Sanborn’s 
opinion before them, we are inclined to 
the belief that their action is to be 
explained only on the theory that the 
majority of those present had taken no 
pains to study it. We find nothing in 
Judge Sanborn’s decision opposed to 
the doctrine already laid down by the 
late Mr. Justice Harlan in the Western 
Union and Pullman cases (30 Sup. Ct. 
Rep. 190, 232), or marking any such 
advance in ‘“‘broadening’”’ the scope of 
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the interstate commerce clause as has 
been supposed to have occurred. 

Not long ago a Southern state official 
who went West to attend the meeting 
of Attorneys-General was amazed to 
hear Westerners talking state rights with 
an utter lack of moderation. While he 
was himself a firm believer in state 
rights in the sense in which that term is 
generally understood by conservative 
Southern Democrats, he felt a duty to 
rest upon him, the representative of a 
state that had poured out her blood for 
the sake of Calhounism, to remind his 
associates from the West that their 
doctrine of state rights was of an en- 
tirely different brand than that with 
which he was familiar. 

The action of the House of Governors, 
while of itselfdramatic rather than argu- 
mentative, and offering no criticisms of 
the law which may be seriously weighed, 
may nevertheless be a surface indica- 
tion of the direction in which a certain 
current of public opinion may have been 
moving since the doctrine of state 
burdens on interstate commerce was 
first declared. The National Associa- 
tion of Railway Commissioners, meeting 
at Washington, D. C., Oct. 12, approved 
the action taken by the Governors at 
Spring Lake, and adopted a resolution 
providing that no injunction should be 
granted by a United States court to 
stay the enforcement of any order 
“made by a commission authorized by 
state laws to regulate or control common 
carriers or other public service corpora- 
tions.’”’ It is possible, therefore, that 
the Supreme Court will be induced, by 
a more powerful pressure of local inter- 
ests than has yet shown itself among 
the populations of the several states, to 
introduce some new qualifications into 
its view of the scope of the commerce 
clause. But any such modification is 
sure to be slight, as our Supreme Court 
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is not composed of the sort of judges 
whose favorite pastime is to revamp the 
Constitution. 

So far as the procedure adopted by 
the Conference was concerned, we agree 
with our esteemed contemporary, the 
New York Law Journal, that ‘‘the func- 
tion of the Supreme Court of the United 
States as a determiner and settler of 
important questions of law far exceeds 
in importance its character as an arbi- 
trator of particular controversies.” 
Consequently, if the states desire a 
hearing in the Supreme Court in a con- 
troversy to which they are not a party, 
but by which they may be indirectly 
affected, it may be right in theory to 
accord them the right to appear, on 
complying with certain formalities neces- 
sary to the dignity of the Court. There 
is no precedent for such an intervention, 
and what formalities the etiquette of 
the Court might require to be observed 
may be problematic. But the vote 
instructing representatives of the Con- 
ference to present their case, lacking the 
usual deference shown our highest tribu- 
nal, there having not even been a 
direction to pursue this action ‘by 
leave of the Court,” undeniably failed 
to conform to the proprieties which 
should govern the interrelations of 
judiciary and executive. 

We find it very hard to treat the vote 
as one of the sort which any deliberative 
body of publicists might have passed. 
Minnesota is amply able to defend 
her own litigation, and a Conference 
of Governors moved by a proper re- 
spect for the ability and fairness of the 
Supreme Court would have been con- 
tent with the more authoritative and 
dignified method of voicing its sentiment 
in an appropriate resolution. Should the 
Supreme Court consent to hear the rep- 
resentatives of the House of Governors 
in the arguments of any of the rate cases; 
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whether as special counsel or in any other 
capacity, the outcome can hardly fail 
to show the futility of their intervention 
in matters wherein their services are 
superfluous. 





AN AWKWARD QUESTION 


RATHER good story of inept 

advocacy in Mr. Birrell’s Life of 
Frank Lockwood, is pointed out by 
Law Notes ot London. 

Once in the Court of Chancery a wit- 
ness was asked in cross-examination by 
an eminent Chancery leader whether it 
was true that he had been convicted of 
perjury. The witness owned the soft im- 
peachment, and the cross-examining 
counsel very properly sat down. 

Then it became the duty of an equally 
eminent Chancery Q.C. to re-examine. 
“Yes,”’ said he, ‘‘it is true you have been 
convicted of perjury. But tell me: Have 
you not on many other occasions been 
accused of perjury and been acquitted?” 





A LAY JUDGE’S CHARGE 


N THE early history of New 
Hampshire the judiciary consisted 
of three judges of whom one was a 
lawyer and the other two were selected 
from the laity for their recognized 
honesty and common sense. One of 
these lay judges, Dudley, was pro- 
nounced by that eminent lawyer, Theo- 
philus Parsons, whose circuit in those 
days included New England, one of 
the best judges before whom he had 
ever tried a case. At Raymond, N. H., 
upon his tombstone may be found 
this inscription :— 


HON. JOHN DUDLEY 
DIED MAY 21, 1805 


HERE LIES AN HONEST MAN 
We are indebted to Dudley Roberts, 
Esq., of Waltham, Mass., for a copy of 
the following charge of Judge Dudley 
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taken from the biography of Governor 
Plummer of New Hampshire, and to 
be found in the 57th N. H. Report, 
King v. Hopkins: — 
THE CHARGE OF JUDGE DUDLEY 

You have heard, gentlemen of the 
jury, what has been said in this case 
‘by the lawyers: the rascals. But no: 
I will not abuse them, it is their busi- 
ness to make a good case for their 
clients: they are paid for it and they 
have done in this case well enough. But 
you and I, gentlemen, have something 
else to consider. They talk of law. 
Why, gentlemen, it is not law we want 
but Justice: they would govern us by 
the common law of England. Trust me, 
gentlemen, common sense is a much 
safer guide for us— the common sense of 
Raymond, Epping, Exeter and other 
towns which have sent you and I here 
to try a case between our neighbors,— 
clear head and an honest heart is 
worth more than all the law of the law- 
yers. There was one good thing said 
at the Bar, it is from Shakspere an 
English player I believe, no matter, it 
is good enough almost to be in the Bible. 
It is this, Be just and fear not. That, 
gentlemen, is enough in this case and 
law enough in any case. Be just and 
fear not. It is our business to do Jus- 
tice between these parties. Not by any 
quirk of the law, out of Coke or Black- 
stone. Books that never read and never 
will: but by common sense and common 
honesty as between man and man. 

That is our business and the curse of 
God is upon us if we neglect or evade 
or turn from it. And now, Mr. Sheriff 
take out the Jury, and you, Mr. Fore- 
man, do not keep us waiting with idle 
talk, of which there has been too much 
already about matters which have noth- 
ing to do with the case. Give us an 
honest verdict of which as a plain com- 
mon sense man you need not be ashamed. 
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ESTABLISHED REPUTATION 


PPLICATION for employment 
was recently made to a Louisville 
business man by a young chap from the 
mountain region of the state. The Lou. 
isville man was favorably impressed 
by the stranger, but as no references 
were offered, he determined to hold the 
application in abeyance until he could 
personally look into the young man’s 
antecedents, which he could do when 
next he visited that part of the state 
whence the applicant hailed. 

It was not long before the opportunity 
was afforded. The Louisville man 
sought out the sheriff of the young man’s 
home county and asked: 

“Do you know Bill Sparks?’ 

“Shore, I know him.”’’ 

“What kind of a young man is he?” 

“Pretty fair.” 

“Is he honest?” 

“Honest? Shore. Why, he’s been 
arrested three times for stealin’ and ac- 
quitted each time!” 





STILL OPEN TO QUESTION 


HEN former Senator Spooner 

was making a very telling speech 

on the Philippines he presented during 

the course of his argument a sheet of 

paper on which he claimed wasa letter 

written by the late General Lawton some 
time before his death. 

Senator Pettigrew of South Dakota, 
who had expressed doubts as to who 
wrote the letter, was on his feet in an in- 
stant in an effort to cast a cloud of doubt 
over the authenticity of the paper. 
Senator Spooner turned toward Petti- 
grew and after looking at him for a 
moment he said: 

“The Senator from South Dakota re- 
minds me of a lawyer who was defend- 
inga prisoner charged with murder. The 
evidence presented by the state showed 
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that the defendant stood with a revolver 
when the other man approached, and 
fired it, and when he fired it the man fell 
dead. On cross-examination of a witness 
who saw it counsel said: 

“ ‘Did you see this defendant?’ ‘Yes.’ 
‘Where was he?’ ‘Well, he stood so-and- 
so.’ ‘Did he have a revolver in his hand?’ 
‘Yes.’ ‘Was it pointed at the de- 
ceased?’ ‘Yes.’ ‘How far from him was 
it?’ ‘Twelve feet.’ ‘Did he fire it?’ ‘Yes.’ 
‘Did the deceased drop when he fired it?’ 
‘Yes.’ ‘Did you go to him?’ ‘Yes.’ 
‘Was he dead?’ ‘Yes.’ ‘Now, sir, I ask 
you to inform the court and the jury 
on your oath whether you saw any 
bullet come out of the barrel of that 
revolver.’ ”’ 

Pettigrew sat down, and as a tremor 
of laughter went round the Senate cham- 
ber there was no further objection from 
the Senator from South Dakota. 


AN ANECDOTE OF MARSHALL 


T IS related that once, as John 
Marshall was traveling toward 
Raleigh, North Carolina, in a stick gig, 
his horse went off the road and ran over 
a sapling, so tilting the vehicle that it 
could move neither to the right nor to 
the left. 
As the Judge was thinking up a way 


out of his dilemma an old negro came . 


along. ‘‘ ’Scuse me, sah,” said he, ‘“‘why 
don’t yo’ back yo’ hoss?” 

The jurist thanked him for the sug- 
gestion, backed the horse, and promis- 
ing to leave a dollar at the inn for the 
good advice, went on his way. 

The negro called at the inn, and found 
the dollar awaiting him. He took it, 
looked at it and said: . 

‘“‘He was a gen’l’man fo’ sho’, but’”” — 
tapping his forehead significantly, ‘‘he 
didn’t have much up heah!”’ 
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PHYSICAL MARKS OF 
IDENTIFICATION 


RIMINOLOGISTS of France and 
Germany are discussing a plan 
for placing physical marks of identifica- 
tion on habitual criminals. Branding, 
of course, would not now be tolerated, 
and an offender, after the fashion of 
Balzac’s Vautrin, is no longer to be 
identified by the bringing of red letters 
to view by a smart slap on the back. 
Nevertheless some means of certain 
identification might be of some aid in 
the administration of justice. 

German criminologists suggest tat- 
tooing as supplemental to the Bertillon 
system, the character and location of 
the mark to show the nature of the crime. 
Taking a hint from the beauty doctor, 
a French savant suggests the injection of 
paraffin under the skin of the offender. 
The paraffin in hardening forms a lump 
and if removed, even then the mark of 
the knife would leave a scar that would 
answer in its stead. 

Justly, of course, a serious objection 
to this practice lies in the fact that such 
marks would stand in the way of a crimi- 
nal desiring to reform and redeem his 
past. This difficulty could be obviated, 
it has been pointed out, by placing the 
marks in such position on the body as 
not likely to be observed. 


A POPULAR PREJUDICE 


“It is not generally known that in order to be 
admitted to the bar in New York City it is neces- 
sary to show moral fitness as well as legal train- 
ing.’ — Hartford (Conn.) Times. 

It is possible that the public, after all, 
may infer from what it sees and hears 
that a moral standard is not deemed nec- 
essary. But we did not know that so 
strong a popular prejudice against the 
lawyers of New York existed. 
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MOTION DENIED 


STEPPED into the court-room of 
one of the judges of the Circuit 
Court in Chicago. 

“Mrs. George Jefferson Washington 
Jones v. Mr.G. J. W. Jones,” roared the 
clerk in his loud bass voice. 

“T’s representing the complainant in 
that, Judge. I wants an order for the 
payment of alimony and solicitor’s fees. 
My client —” 

‘Anyone here representing the defend- 
ant?” inquired the Judge. 

“If the Court please, I —” 

“No, sir! No, sir, Judge! He can’t 
appear here. He can’t talk. Judge, he 
ain’t got no right to say anything here. 
He has no right to talk in this here 
court whatever. No, sir! No, sir, 
Judge —”’ 

“Why not?” inquired the Judge. 

“Because, your Honor, he hasn’t filed 
no appearance — he hasn’t filed no ap- 
pearance yet, Judge, and until he files 
an appearance he has no right to appear 
here.”’ 

“Just a minute,” interrupted the 
Judge. ‘‘Let us see here. Who are you 
appearing for?” 

“T’s appearing for Mr. 
Thomas Moses, your Honor.”’ 

“Who is that?” inquired the Judge, 
not catching the name. 

“Don’t you know who Benjamin 
Thomas Moses is, Judge? Why, he is 
the biggest colored attorney in this yere 
city of Chicago. Why, your Honor, he, 
he, he —’”’ 

“No, no, no; I don’t care who he is. 
What I want is his name. Benjamin 
Thomas Moses. Now I have it. 

“What have you to say about this?” 
continued the Judge, addressing a neatly 
dressed fine appearing young man. ‘‘Are 
you representing the defendant?” 

“Your Honor —”’ he began, but was 
interrupted by the colored lawyer. 


Benjamin 
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“No, Judge. No, sir! No, sir, Judge; 
he has no right to talk in this yere court 
unless he files his appearance.” 

“Well, let’s hear what he has to say, 
anyway,” replied the Judge with his 
usual suavity and good humor. 

“Now, if the court please, I am not 
here to represent the defendant or con- 
test the motion. I am simply here to 
suggest to the court that this suit for 
divorce was filed yesterday afternoon; 
and that late last evening the defendant 
was served with notice that they would 
appear before your Honor this morning 
and ask for solicitor’s fees and alimony. 
The defendant has not yet appeared, 
and has yet ten days in which to do so 
before he can be defaulted. Until he 
appears or is defaulted, I suggest to 
your Honor that the court has no juris- 
diction over the defendant and that any 
order entered against him would be null 
and void. That is all, your Honor.” 

“What have you to say as to those 
facts?’’ asked the Judge of the colored 
attorney. 

“Them is substantially the facts, your 
Honor. He didn’t think we was going 
to give him time to come in and beat this 

here motion, did he? I don’t see for the 
life of me how that lawyer ever got here, 
as it is.” 

“Upon examining the files,” con- 
tinued the Judge, “I find they agree with 
those facts. While some judges do allow 
motions of this kind, I neverhave. I 
hold that the court has no jurisdiction 
over the man until he appears or has 
been defaulted, and consequently can 
render no valid order against him. Mo- 
tion is therefore denied.” 

“Ah! ah! ah! Judge, your Honor, I 
just knowed that there lawyer would 
defeat my motion if he got here,”’ consol- 
ingly added the colored lawyer. 

“Motion denied. Call the next case, 
Mr. Clerk,’’ concluded the Judge. 
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A PIONEER COURT 


LITTLE off the road leading from 

Xenia to Dayton, Ohio, was the 
first court-house in that county, stand- 
ing with Owen Davis’s mill on one side 
of it, anda blockhouse on the other bank 
of the stream. It was in 1803 that this 
spot was selected by the court as the 
seat of justice, and the first session was 
held to complete the county organ- 
ization. 

The court opened with a perfectly 
clean docket, and for a short time it 
looked as if it would have nothing to 
do. It might have proved an inglorious 
failure had not Owen Davis, the miller, 
come to its rescue. 

Everybody took advantage of court 
day todrive to mill with his grist. Among 
those who came from a distance was a 
certain Smith from Warren County, who 
had the reputation of helping himself to 
pork wherever he found wild hogs in the 
woods. Davis, having turned out the 
grist for his friend, concluded to admin- 
ister a little pioneer law on his own ac- 
count, leaving the court to proceed in 
a more conventional manner. 

Accordingly he gave the unfortunate 
Smith a sound drubbing, and having 
finished it, burst into the primitive court- 
room, where the judges sat round a deal 
table in solemn state and awful dignity. 

“Well,”’ said he, “I’m damned if I 
haven’t done it.” 

“Done what, sir?’”’ demanded one of 
the associate justices. 

“I’ve whipped that hog-thief from 
down the country, Ben, and I’ve made 
a good job of it! What’s the damage, 
anyhow? What’s to pay?” 

Whereupon he pulled out a roll of 
money and counted down several bills. 
The Court looked on in silence, too 
deeply horrified for speech. 

“It’s a fact,’”’ continued Davis, ‘I’ve 
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whipped him, Ben, and if you stole a hog 
I’d whip you, too!” 

This was too much for the Court, and 
the sheriff was ordered to go out and 
find the witnesses to the affray and take 
them before the grand jury. The mil- 
ler’s performance, however, had proved 
contagious, and when the sheriff got 
outside, he found a free fight going on, 
and the grand jurors watching it. Every- 
body who had a grievance, or thought 
he had, was trying to settle it in this 
irregular fashion. 

By the middle of the afternoon nine 
indictments for affray and assault and 
battery were presented in court, and be- 
fore evening the court found itself in 
funds to the amount of forty dollars. 





A FINGER IN EVERY PIE 


OME years ago, during the lifetime 
of the late Gen. A. S. Twitchell of 
Gorham, N. H., a little incident arose in 
court at Lancaster which madea laugh 
for a moment. Lancaster is the shire 
town of Coos county, N. H., and on this 
particular occasion the court was in ses- 
sion with the late Justice Blodgett of the 
Supreme Court on the bench. The 
docket was being called on the first day 
of the term, and it seemed tosome of those 
present that General Twitchell was in 
every case that came along. He repre- 
sented either the plaintiff or the defend- 
ant, or else he had been requested by 
“Brother So-and-So, who was unavoid- 
ably detained from attendance, to ask 
his Honor’’ that the case might be set 
ahead one term, or marked for trial, or 
entered neither party, or whatever else 
it happened to be. 

Finally they came to a case of, say 
Smith v. Smith. There was a dead pause 
for some time after Moses Hastings, the 
veteran clerk of the court, called it out. 
He repeated the call and gave the num- 
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ber, and still there was no response. 
General Twitchell, for a wonder, was 
sitting silent. 

Judge Blodgett looked down upon him 
witha benignant smile and asked, ‘“‘What 
would you suggest in regard to this case, 
Brother Twitchell?” 

The General looked it up in his docket, 
and witha puzzled expression on his face, 
replied, ‘I hardly know, your Honor, but 
perhaps it would be well to put it at the 
bottom of the trial list.” 

“What is the case, anyway?” asked 
the Judge to Moses, who replied that he 
didn’t recall a thing about it. All there 
was on the docket was the number and 
name of the case, no counsel having filed 
appearances or anything else having 
been pu on. He suggested that it might 
be a divorce case, judging from the simi- 
larity of the names, but he had com- 
pletely forgotten how it came to be 
there. 

Just at that moment the door flew 
open with a crash and a mud-bespattered 
individual flew in and rushed to the 
bar, called to General Twitchell and 
handed him a letter. General Twitchell 
simply turned to the Court and said. 
“One moment, your Honor,” and then 
opened the letter and glanced over it. 
There spread over his face a fine smile 
as he said, “This explains the mystery, 
your Honor. That case is one of Brother 
X —’s and he is not able to be here. He 
sent this letter by the stage and it broke 
down and the driver has just delivered 
it tome. He asks that this case of Smith 
v. Smith be put at the bottom of the trial 
list for the term, as he hopes to secure 
the attendance of the witnesses by that 
time.” 

He sat down and everybody laughed. 
What had started as a joke of the Court 
turned out to be just the right thing. 


The Editor will be glad to receive for this department anything l:kely to entertain the read 
the Grecn Bag in the way of legal antiquities, Sacetia, and anecdotes. or 





Judge Blodgett explained afterward that 
his only idea in calling on the Genera} 
was that this seemed to be the one case 
of the entire lot that he did noc have 
something to say about, and he did not 
want to see him slighted. 





THE WHO’S-WHO OF CRIMELAND 
HE ‘“Who’s-Who” of America’s 
criminals is a handsome volume, 
bound in limp leather, a limited edition 
of which is issued every year or s0. 
Only members of ‘“‘the four hundred” 
of the criminal world find representa- 
tion in this register, and an entire page 
is devoted to each individual mentioned. 
Officially the volume is known as the 
Identification Album of the National 
Bureau of Criminal Identification, an 
institution having headquarters at Wash- 
ington, D.C. Data for the album —which 
is literally a blue book— are supplied 
by the police departments of over one 
hundred cities throughout the country, 
and it is to these departments that the 
volumes are distributed. Each branch 
of criminal endeavor has a separate 
chapter in the book, one telling of pick- 
pockets, another of forgers, and so on. 
At the top of each page are reproduced 
two photographs of a distinguished 
criminal —a profile and full face. Be- 
low come name, aliases, age, height, 
weight, general appearance, and marks 
and scars. Bertillon measurements and 
criminal record fill out the page. 

Filed in the Bureau are about 75,000 
identification cards dealing with crimi- 
nals not sufficiently famous to deserve 
place in the ‘“Who’s-Who.” Each of 
these cards is similar to a page from the 
book. About one-tenth of the total 
number of cards are for women. About 
one-fourth are for negroes. 
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Speaker (warming to his subject) — ‘“‘What we 
want is men with convictions, and where shall we 
find them?” 

Voice — ‘‘In jail, guv’nor!”’ 

— Penny Paper. 


A West Virginia darky, a blacksmith, recently 
announced a change in his business as follows: 
“Notice — De co-pardnership heretofore resisting 
between me and Mose Skinner is hereby resolved. 
Dem what owe de firm will settle wid me, and 
dem what de firm owes will settle wid Mose.” 

— National Corporation Reporter. 
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USELESS BUT ENTERTAINING 


“In a Jacksonville court,” said a Florida Con- 
gressman, “a lawyer quoted Shakspere — ‘Who 
steals my purse steals trash’ — to a deaf judge. 

““ ‘What's that?’ the judge demanded. 

““* “Who steals my purse steals trash,’’’ the 
lawyer repeated. ‘ ‘‘ "Twas something, nothing; 
*twas mine, 'tis his and has been slave” ’ — 

“ ‘Louder! I can’t hear you!’ said the judge 
irritably. 

At this point the crier thought it time to inter- 
fere. He bent over the judge and shouted in his 
ear: 

“ “He just says, sir, that anybody what steals 
his pocketbook won't get nothing.’ ”’ 
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The Governors’ Conference 

The third annual conference of Gov- 
ernors of the States of the Union, held 
Sept. 12-15, at Spring Lake, N. J., was 
notable chiefly for the unprecedented 
action taken, in the appointment of a 
committee to protest against any inva- 
sio . of state rights by the Supreme Court 
of the United States in its decisions bear- 
ing upon the regulation of railway rates. 
Judge Sanborn’s decision in the Minne- 
sota rate cases excited the warm disap- 
proval of several of the speakers, and 
the object of this step was to prevent, if 
possible, the Supreme Court from decid- 
ing this case, and others involving the 
same question which will come up at the 
next term of the Court in a manner ad- 
verse to the alleged rights of the states. 

Governor Woodrow Wilson, in his 
address of welcome, dwelt with satis‘ac- 
tion on the fact that the Governor’s 
Conference was now an independent 
body, released from federal guidance. 
Governor Edwin L. Norris of Montana, 
address ng the delegates on the sub,ect 
of ‘Strengthening the Power of the Ex- 
ecutive,” urged that the power be be- 


stowed on Governors toremove ineffici nt 
state officers charged with the enforce- 
ment of the criminal and remedial laws. 
He also advocated granting the execu- 
tive the right to initiate and refer legis- 
lation to the voters for their approval 
or rejection. Governor Augustus E. 
Willson of Kentucky del vered an ad- 
dress on ‘‘Possibilities of the Governors’ 
Conference,’ and Governor Emmett 
O’Neal of Alabama spoke on the same 
subject as Governor Norris. 

In the course of his remarks Governor 
O’Neal took occasion to denounce the 
initiative and referendum as “‘an insidi- 
ous popular vagary.’’ Governor Wil- 
son replied in defense of the measures, 
declaring: “I have known of instances 
of the caprice of the mob, but I have 
never known of any ins ance where the 
vote of the population was spoken of as 
acaprice. I have read of gentlemen speak- 
ing recently in distrust of the people 
and using that old, erroneous phrase, 
‘Mob rule.’ What isa mob? A mob is 
a body of people immediately associated 
with each other acting under the impulse 
of passion, but that does not apply to a 
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thousand men in a community in scat- 
tered portions, casting their ballots.” 
Governor O’Neal delivered an energetic 
rejoinder, saying that he would rather 
stand with Madison and Hamilton than 
to stand with some modern proph ts and 
some of our western statesmen. Other 
Governors spoke on the same topic. 

Wednesday, the second day, was taken 
up with a discussion of ‘Employers’ 
Liability and Workingmen’s Compensa- 
tion.”” The principal addresses were 
made by Governors Charles S. Deneen 
of Illinois and Eugene N. Foss of 
Massachusetts. 

On the third day, “The R ght of the 
States to Fix Intra-State Traffic Rates” 
was discussed by Governors Herbert S. 
Hadley of Missouriand Chester H.Aldrich 
of Nebraska. Governor Hadley referred 
to the Minnesota rate cases as involving 
a momentous question, namely, whether 
rates fixed by state boards of railroad 
commissioners are unconstitutional as 
directly burdening interstate commerce, 
and urged the importance of the states 
retaining the power to regulate rates 
within their territory. Governor Aldrich 
also made a plea to similar effect, for state 
authority in the regulation of public 
utilities, and gave the results of the oper- 
ation of the Nebraska rate law toillus- 
trate his argument. Governor Francis 
E. McGovern of Wisconsin later spoke 
in a similar strain. 

Another topic discussed on the third 
day was ‘“The Inheritance Tax and State 
Comity,’’ addresses being made by Gov- 
ernor Dix of New York and Governor 
Noel of Mississippi. Dr. Anna Shaw, 
president of a national woman suffrage 
association, also addressed the Govern- 
ors, no final action being taken by the 
Conference in response to her appeal. 

Governor Noel outlined conditions in 
the several states, and advocated the in- 
heritance tax not only as a much needed 





supplement to other sources of reve. 
nue but as a means of superseding or 
making nominal the direct tax system, if 
aided by fair and equitable taxes from 
other sources. He praised the New York 
inheritance tax law. Governor Dix of 
New York, on the following day, de 
scribed the inheritance tax law of his 
state. 

Governors of twenty-four states voted 
Thursday afternoon to unite in protest 
to the United States Supreme Court 
against what they considered an inva- 
sion of state rights by federal courts, 
The mocion was made by Governor 
O’Neal of Alabama, and was “‘that this 
conference appoint a committee of five 
Governors to take such action as may be 
necessary before the United States Su- 
preme Court to see that the rights of the 
states are properly protected.”’ The 
proposition excited animated debate, 
which turned, however, chiefly on minor 
details. The motion, as finally adopted, 
provided for a committee of three, and 
only one voted in opposition, Governor 
Kitchin of North Carolina, who thought 
the action would be beyond the scope of 
the Conference. Governor Harmon heads 
the committee, and his associates are 
Governors Hadley and Aldrich. 

On Friday the Conference met in ex- 
ecutive session, and voted to hold the 
next annual conference at Richmond, 
Va., Dec. 3, 1912. Afterward Governors 
Stubbsof Kansas, Vessey of South Dakota 
and O’Neal of Alabama made addres- 
ses outlining reforms recently adopted 
by their respective states. Governor 
Dix delivered his address on taxation. 
The Conference then dissolved, after 
Governor Gilchrist of Florida had an- 
nounced that the executive committee 
had agreed to place foremost on next 
year’s program a discussion on the 
advisability of having a uniform divorce 
law. 
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President Taft’s Speech on the Sherman Act 

The speech delivered by President 
Taft at Detroit on Sept. 18 has been 
jnterpreted as exhibiting the purpose 
of the Administration to enforce the 
Sherman anti-trust law in accordance 
with . construct on which is distinctly 
unfavorable to the idea of legalized 
monopoly. The President said in part: 

“T -hall not attempt to give it a close 
lawy(r-like interpretation, but I think 
it is not departing from the declaration 
of th Court to say that they find any 
contract in restraint of trade, made for 
the purpose of excluding competition, 
controlling prices, or of maintaining a 
monopoly, in part or in whole, is con- 
trary to the statute and is subject to 
injunction and indictment under this 
statute in the federal courts where it 
affects interstate trade. Now I would 
like to ask Mr. Bryan or any of the other 
publicists and jurists who have been de- 
nouncing this opinion as the surrender 
of the rights of the people and a usurpa- 
tion of judicial power to tell the public 
what particular contract or restraint of 
interstate trade he would condemn which 
would not be condemned within this 
definition of the Court... . 

“It is said that the Supreme Court has 
read something into the statute that was 
not there before; that it has inserted the 
word ‘reasonable’ before restraints of 
trade, when the same Court had said that 
this could not be properly done, because 
Congress had evidently not intended 
to include such a limiting word in the 
statute. This is not fair to the Court. 
It is true that the Court, in the early 
days of the construction of the statute, 
had said that it could not limit the stat- 
ute in effect by excluding from its opera- 
tion what was deemed reasonable at com- 
mon law. But as other cases arose it 
found it necessary to make exceptions 
to the liceral operation of the words 
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‘restraint of trade,’ and it did so by 
excepting what was minor, or incidental, 
or indirect,’ and including only those 
cases where the chief object of the con- 
tract or combination was the restraint. 
In doing so the Court said that it must 
give the statute a reasonable construc- 
tion and not one leading to absurd or 
ridiculous results. In the last two cases 
the Court did not change the substance 
of the reasoning and scope of the pre- 
vious decisions, but only treated the 
exceptions previously termed ‘inciden- 
tal and indirect,’ as excluded from the 
operation of the statute in the light of 
reason; %.e., in conformity to the evil 
sought to be reached. Now, in what way 
has this injured the public weal? What 
combinations or arrangements can es- 
cape under this interpretation that any 
sensible man would wish to have con- 
demned? Did the Court not condemn 
the Standard Oil Company, the father 
of all trusts, in the history of which 
every form of criminal illegality was prac- 
tised? Did it not, on the other hand, 
condemn the Tobacco Trust, of much 
later origin and framed under the advice 
of cunning counsel for the very purposes 
of evading the condemnation of the stat- 
ute and at the same time securing and 
enjoying the monopoly the framers of 
the statute intended to prevent and 
punish? ... 

“It needed these two great decisions 
to teach the business public that at 
least not in the supreme tribunal of this 
country would the claim be listened to, 
that in this day and generation we have 
passed beyond the possibility of free 
competition as consistent with proper 
business growth, or that we have reached 
a time when only regulated monopoly 
and the fixing of prices by governmental 
authority are consistent with future prog- 
ress. We did get along with competi- 
tion; we can get along with it. We did 
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get along without monopoly; we can 
get along without it; and the business 
men of this country must square them- 
selves to that necessity. Either that, 
or we must proceed to state socialism 
and vest the Government with power to 
run every business... . 

“Under these conditions, I am entirely 
opposed to an amendment of the anti- 
trust law. It is now a valuable Govern- 
ment asset and instrument. Tested and 
brought into practical and _ beneficial 
use by twenty years of litigation and 
construction by the highest court, why 
should we imperil its usefulness by 
experiment?” 





The Sullivan Pistol Law 

New York has a new pistol law which 
went into effect early in September. The 
Sullivan weapon law (Laws of 1911, c. 
195) makes it a felony to carry or have 
in one’s possession without a license any 
firearm. There has been much condem- 
nation of the law, both by those who 
regard it as an improper interference 
with private rights and by those who 
think it sound in principle but needing 
amendment. Others commend it as a 
means of stamping out the evil of carry- 
ing concealed weapons, but as a law 
which calls for discretion in its enforce- 
ment. On September 9 a night watch- 
man was arrested for having fired his 
revolver at a gang of Italians who at- 
tacked him when he was guarding some 
paving materials from depredation. 
Magistrate Butts refused to convict him, 
holding that the Sullivan law must be 
liberally construed, so as not to prohibit 
the protection of life and property. 
On September 7 a German subject ar- 
rived in New York City at the Pennsyl- 
vania station in Day street, carrying 
a shotgun in a leather case. He was ar- 
rested and confined with common crimi- 
nals for four days, when the matter was 


presented to the grand jury and he 
was discharged. An Italian laborer was 
arraigned in the Tombs Court Septem. 
ber 1 charged with carrying a shotgun 
which he had just bought to hunt rab. 
bits with; he was paroled by Judge 
Swann, who was greatly perplexed by 
the law making such an offense a {felony 
punishable by seven years imprison- 
ment. The first conviction of {clony 
occurred September 27, when Marino 
Rossi was sentenced to serve a year’s 
imprisonment in Sing Sing prison by 
Judge Foster in General Sessions. Rossi 
at the time of his arrest was on his way 
to take a job in New Haven. He said 
he carried a revolver for fear of the 
Black Hand, and that he was an honest 
working man. Judge Foster said it was 
unfortunate that this should be ‘‘the 
custom with you and your kind, and 
that fact, combined with your irascible 
nature, furnishes much of the criminal 
business in this country. I must enforce 
this law and impose sentence to warn 
every one that this carrying of re- 
volvers must stop.” 


Miscellaneous 


Redmond Barry has been made Lord 
Chancellor of Ireland, succeeding the 
late Sir Samuel Walker. He has been 
Solicitor-General of Ireland since 1905. 





Leon R. Eyges, senior member of the 
Boston law firm of Eyges, Wyner & 
Freedman, has been appointed lecturer 
in the course of bankruptcy given in 
the Suffolk School of Law. 


In connection with the vacancy caused 
by Chief Justice Knowlton’s retirement 
from the Massachusetts Supreme Judicial 
Court, the name of Professor Samuel 
Williston of Harvard Law School was 
one of the chief ones mentioned before 
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the appointment of Mr. Justice Rugg to 
be Chief Justice. It has been pointed 
out that only two judges of this court 
have ever been connected with the facul- 
ty of Harvar: Law School. They were 
Oliver Wendell Holmes, who was ap- 
pointed Professor of Laws in 1882, short- 
ly afterward resigning to become a Jus- 
tice, and John Lathrop, who was an 
instructor in the Law School. Joseph 
Story, who was Professor of Law at 
Harvard, 1829-1845, and Justice of the 
federal Supreme Court, 1811-1845, 
never sat on the supreme bench of the 
state. 


William J. Forsaith, senior Associate 
Justice of the Boston Municipal Court, 
has resigned, at the age of seventy-five. 
He had been on the bench of the Muni- 
cipal Court since 1882. 





Students and lawyers interested in 
Continental legal literature will be grate- 
ful to the Library of Congress for the 
announcement that a series of Guides to 
the Law and Legal Literature are being 
prepared by the Law Librarian, Edwin 
M. Borchardt. The first, to be issued 
in October or November, will deal with 
Germany, and a second and a third, deal- 
ing with Austria and France, will be pub- 
lished by the Library of Congress at 
intervals of four or five months. The 
object is to furnish American lawyers 
with some idea of European legal con- 
cepts and in a modest way to prepare for 
them what Jelf, “Where to Find the 
Law,” is to English lawyers. An unre- 
vised portion of the ‘Critical Survey of 
German Legal Literature”’ is printed in 
the annual bulletin of the Comparative 
Law Bureau of the American Bar Asso- 
ciaton. The charges will be small, 
probably not more than 15 or 25 cents 
for each guide. 
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Professor O. F. Lewis, secretary of 
the Prison Association in New York, has 
written an unsparing criticism of penal 
methods and institutions in New York. 
He finds the situation there ‘‘deplorable.”’ 
One night in September he found at the 
Jefferson Market Prison four cells in 
each of which two men were sleeping, 
though there was only one cot between 
them. On the same evening in the 
Night Court on East Fifty-seventh street 
the prison connected with it was so 
crowded that in several cells five or six 
men were confined so closely as to forbid 
anyone lying down unless upon the floor. 
At the Criminal Courts building there 
are prison pens in which persons not 
yet convicted are held for hours pending 
their appearance at some part of the 
Court of General Sessions. These pens 
are smaller than the cattle car of a 
freight train, but on Fridays, the big day 
of the week, from fifty to seventy-five 
persons, mostly young men, are fre- 
quently packed into them. ‘No more 
improper or wretched preparation for a 
court trial cou!d, it seems to me, be im- 
agined than this,’’ says Professor Lewis. 
“Fortunately, our foreign visitors to the 
International Prison Congress last fall 
were not shown this pen.” Professor 
Lewis’s criticism has greater weight for 
the reason that he lately concluded an 
extended tour of observation through 
Belgium, Holland, Germany, England 
and Scotland, during which he visited 
about forty prisons, and not in a single 
instance did he see more than one pris~ 
oner in a cell. 





Bar Associations 


California. — The California Bar As- 
sociation will hold its next annual meet- 
ing at Sacramento, Nov. 13-15. Among 
the speakers will be President Lynn 
Helm of Los Angeles, Judge Burnett of 
the District Court of Appeal of Northern 
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California and Hon. Peter W. Meldrim of 
Savannah, Ga. 


Missouri. — The Mis-ouri Bar Asso- 
ciation held its twenty-ninth annual 
meeting at Kansas City, Sept. 22-23. 
The annual address was read by J. J. 
Vineyard, the president, followed by a 
paper on “‘Artificiality of the Law of 
Evidence,”’ by Simeon E. Baldwin. ‘“Ex- 
perience in the Appellate Courts of Eng- 
land”’ was discussed by Dean John D. 
Lawson of the Missouri Law School. 
Former Attorney-General R. F. Walker 
spoke on ‘The New Federal Code.” 
Othe- speakers were Governor Hadley 
and Judge Selden P. Spencer of St. 
Louis. Workmen’s Compensation re- 
ceived considerable discussion, P. W. 
Meldrim making an address on ‘‘Employ- 
ers’ Liability and Workmen’s Compen- 
sation Acts.’ The following officers 
were elected:— Morton Jourdan, St. 
Louis, president; Judge James E. Good- 
rich, Kansas City, vice-president; John 
Schaich, Kansas City, secretary; E. M. 
Grossman, St. Louis, treasurer. 


Nevada. — The Nevada State Bar 
Association was organized at a meeting 
held in Reno, Nev., Sept. 23. The offi- 
cers elected were: Hugh H. Brown of 
Tonopah, president; Judge A. E. Che- 
ney of Reno and Charles B. Henderson 
of Elko, vice-presidents; Robert Rich- 
ards of Reno, secretary; and Judge 
George S. Brown of Reno, treasurer. 
With the organization of this body, 
Wyoming now stands alone as the only 
state in the Union without a bar associa- 
tion. 


North Dakota. — Chief Justice Orrin 
Carter, of the Supreme Court of Illinois, 
was the chief speaker at the meeting of 
the North Dakota Ber Association, held 
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at Wahpeton, N. D., Sept. 5-6 
subject was “Courts of Review.”’ 


His 





Virginia. — The twenty-third annual 
meeting of the Virginia State Bar Asso- 
ciation was held at Hot Springs, Va., 
Aug. 8-10. The president’s aduress, 
delivered by Judge George L. Christian, 
was a biographical study of Chie! Jus- 
tice Taney. Other papers were ‘ Cen- 
tralization against Decentralizat on,” 
Prof. Raleigh C. Minor; ‘‘The Life and 
Character of Lord Brougham,” J idge 
A. W. Wallace; ‘Abolition of Jury 7 rials 
in Civil Cases,’’ Walter H. Taylor; and 
“A Permanent International Court,” 
Helm Bruce. The question of expert 
testimony was discussed at some 
length and the bill submitted by Mr. 
Whitehead at the 1910 meeting of the 
Association was recommended for )as- 
sage. These officers were elected: Presi- 
dent, J. F. Bullitt of Big Stone Gap; vice- 
presidents, A. R. Long of Lynchburg; 
J. S. Harnsberger of Harrisonburg; E. 
Chambers Goode of Mecklenburg 
county; A. S. Higginbotham of Tazewell 
and Hugh W. Davis of Norfolk. 


Washington. — The Washington Bar 
Association held its annual meeting at 
Spokane, July 27-29. The papers on 
the program included ‘The Delays of 
Courts,” Justice Stephen J. Chadwick 
of the Supreme Court; ‘A Visit to the 
Courts of Germany,” F. H. Peterson, 
Seattle; ‘State and Federal Conserva- 
tion,’’ Russell L. Dunn, San Francisco; 
“Facts in the Case,’’ Federal District 
Judge Frank S. Dietrich of Idaho; ‘The 
Recall of Judges,’”’ T. J. Walsh, Helena. 
The following officers were elected: 
W. T. Dovell of Seattle, president; C. 
Will Shafer of Olympia, secretary; 
Arthur Remington of Olympia, treas- 
urer. 
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Obituary 


Carter, Thomas H.— Former United 
States Senator Thomas Henry Carter 
of Montana died Sept. 17, aged fifty- 
seven. An Ohioan'by birth, an Iowan 
by adoption and a Montanan long before 
that territory was admitted to state- 
hood, Mr. Carter had been the first 
representative in Congress from Mon- 
tana, commissioner of the general land 
office, chairman of the Republican na- 
tional committee, president of the 
United States commissioners for the 
Louisiana Purchase Exposition, and, 
since last March, chairman of the newly 
created “international joint commission 
American section,’”’ especially charged 
wit! Canadian boundary matters. 


Corbin, Charles L.— Charles Lyon 
Corbin, of the firm of Collins & Corbin 
of Jersey City, died Aug. 12, in his sixty- 
sixth year. Having been graduated 
from Hamilton College and Columbia 
Law School, he was admitted to the bar 
of New York in 1869, and immediately 
afterward began the practice of law in 
Jersey City. In 1884, with Vice-Chan- 
celor Stevens, he drew the Railroad Tax 
law. He prepared and published an 
American edition of Benjamin on Sales. 
He revised and published two editions 
of the Rules of all the New Jersey Courts. 
He revised and consolidated the tax laws 
of the state and reduced its railroad 
legislation to order and simplicity. 


Frye, William P.— United States 
Senator William Pierce Frye died at 
Lewiston, Me., Aug. 8, aged eighty. He 
was not only the senior member in point 
of service of both Houses of Congress, 
but would have been made Speaker but 
for his transfer to the Senate. The code 
which now governs the deliberations of 
the Senate is largely his work, as chair- 
man years ago of the Committee on 
Rules. He was particularly interested 
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in the questions that arose between this 


country and Canada, and took a leading | 


part in the abrogation of the fishery 
articles in our treaties with Great 
Britain. 


Harris, Edward. — Edward Harris, 
who died at Rochester Sept. 16, aged 
seventy-six, was the recognized leader of 
the bar of his section of New York State. 
His clients included the New York Cen- 
tral Railroad, of which company his son, 
Albert H. Harris, is now general counsel 
and vice-president. 


James of Hereford. — Lord James of 
Hereford, who died in England, Aug. 8, 
at the age of eighty-three, was called to 
the bar at the Inner Temple in 1852, 
and as Henry James distinguished him- 
self at the bar, being made a Q. C. in 
1869. He made his mark in the House 
of Commons, becoming Solicitor-Gen- 
eral and later Attorney-General. He 
refused the Lord Chancellorship because 
he could not agree with Gladstone on 
his home rule policy. He was one of the 
leading counsel for the London Times 
in the Parnell affair. He was raised to 
the peerage in 1895, and in 1896 was 
appointed to the Judicial Committee of 
the Privy Council. 


Madison, Edmond H.— Congressman 
E. H. Madison of Kansas, a prominent 
Insurgent of the House, died in Kansas 
City, Sept. 18, aged forty-five. He en- 
tered politics by successfully running for 
county attorney, later becoming a Kansas 
district judge. 

McCook, Col. John J.—Col. John 
James McCook, head of the old New 
York law firm of Alexander & Green, 
died Sept. 17. Col. McCook was the 
youngest of nine sons of Daniel McCook, 
who, with five sons of John McCook, 
distinguished themselves by brave ser- 
vice in the Civil War. Col. McCook was 
offered the Secretaryships of War, Navy 
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and Interior by President McKinley, 
but declined the honor. 


Nash, Edwin A.— Judge Edwin A. 
Nash died at Geneseo, N. Y., July 23, 
at the age of seventy-five. He was dis- 
trict attorney from 1869 to 1873; county 
judge from 1878 to 1896, and Justice of 
the Supreme Court of New York, and 
Appellate Division, Fourth Department, 
from 1896 to 1906. 


Penrose, Clement Biddle. — Former 
Judge Penrose of the Orphans’ Court of 
Philadelphia, who was recently succeeded 
by Judge John Marshall Gest, died 
Sept. 4. He was born in 1832, and was 
appointed to the bench in 1878, after 
twenty-five years’ practice at the bar. 


Richardson, James B. — Judge James 
B. Richardson, dean of the Massachu- 
setts Superior Court, died Aug. 30, at the 
age of seventy-nine. He was corpora- 
tion counsel of Boston in 1889, being 
raised to the superior bench in 1892. 


Shepard, Edward M.— Edward M. 
Shepard, a leading member of the New 
York bar, prominent in Democratic 
politics, and not long ago one of the chief 
candidates for United States Senator, 
died July 28 of pneumonia, at the age of 
sixty-one. He was head of the firm of 
Shepard, Smith & Harkness, 128 Broad- 
way. His absorbing pursuits were litera- 
ture, politics and the law. He was a 
prolific writer, producing many schol- 
arly monographs on social, economic 
and political subjects. He was also the 
author of a life of Martin Van Buren. 


Smithers, William T.— William T. 
Smithers, secretary of state of Delaware, 
and considered the best orator among 
the state Republican leaders, died Sept. 
15. Hehad been a member of the Dela- 
ware constitutional convention of 1897. 

Soley, James Russell. — Well-known 
as a writer on naval affairs, Professor 
James R. Soley died in New York, Sept. 
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11. For nine years he was head of the 
department of English studies, history, 
and law at Annapolis. He afterward 
was a regular lecturer at the Naval War 
College and assistant secretary of the 
Navy from 1890 to 1893. Later he 
practised law in New York City. Pro- 
fessor Soley was counsel for Venezuela in 
the Venezuela-British Guiana boundary 
dispute in 1899. He wrote a history of 
the United States Naval Academy, 1876; 
“Foreign Systems of Naval Education,” 
a government report, 1880; ‘The Block- 
ade andthe Cruisers,’’ 1883, and numer- 
ous other works. 


Townshend, John. — John Townshend, 
who wrote books on legal and antiqua- 
rian subjects, died in New York City, 
Aug. 11. He was the author of ‘‘New 
Practice of Civil Actions in Courts of 
Judicature in the State of New York as 
Established by the New Code of Pro- 
cedure” (1848), which ran through ten 
editions, and of “Libel and Slander” 
(1868), which went though five editions. 


Walker, Sir Samuel. —Sir Samuel 
Walker, Lord Chancellor of Ireland, 
died Aug. 12 in Dublin. Born in 1832, 
his career was built up in Ireland. In 
1892 he was made Lord Chancellor, hav- 
ing filled the offices of Solicitor-General 
and Attorney-General of Ireland. 


Wellford, Beverly Randolph. — Judge 
Beverly Randolph Wellford, for thirty- 
three years judge of the circuit courts of 
Richmond, Va., died Sept. 19 at the age 
of eighty-two. During the Civil War 
he was connected in a legal capacity 
with the Confederate War Department. 


Wister, William Rotch. — William 
Rotch Wister, an honored member of 
the Philadelphia bar, died in August at a 
ripe age. He was counsel for several 
large Philadelphia companies. He had 


done much for the promotion of cricket 
in this country. 
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